Town of Boone
Town Council
Regular Meeting
5:30 PM, Feb. 16, 2017
Council Chambers, 1500 Blowing Rock Road
1.

(5:30 PM) Call to Order

2.

(5:30 PM) Announcements
A. Retirement Recognition - Judy Ferguson
B. Volunteer Recognition - Ron Holste
C. Presentation of Black History Month Proclamation

3.

(5:40 PM) Tentative Agenda Adoption (For Action)

4.

(5:40 PM) Public Comment

5.

(5:55 PM) Requested Appearances (five minutes each)
A. (5:55 PM) UNC School of Government Development Finance Initiative
Presentation (For Information)
B. (6:00 PM) Melissa Selby - Community Care Clinic Presentation (For
Information)
C. (6:05 PM) Danny Wilcox - Presentation of Rail Jam Event Proceeds (For
Information)

6.

(6:10 PM) Consent Agenda Adoption
A. Town Council - Regular Meeting - Jan 19, 2017 5:30 PM
B. Approval of Volunteer Appreciation and Recognition Resolution - Ronald
Holste
C. Approval of Budget Amendments
D. Approval of Resolution of Appreciation - Judy Ferguson
E. Request to Schedule Special Meetings

7.

(6:20 PM) Quasi-Judicial Hearing
1.

8.

Sewer Service Request - W. Brett Scantlin

(6:30 PM) Council Matters
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Agenda

Town Council

February 16, 2017

A. (6:30 PM) Consideration of Items Heard at January Public Hearing
B. (6:30 PM) Case 20160796 King and College Mixed-Use Planned
Development
C. (6:40 PM) Case PL 00145-010417 Brown of Boone III, LLC
D. (6:50 PM) Case PL 00147-010417 Administrative Mechanisms/ETJ
Modifications UDO Text Amendment
E. (7:00 PM) Transportation Committee Request - New Market Boulevard
Improvements
F. (7:10 PM) Transportation Committee Request - Eastbrook/Westbrook
Improvements
G. (7:20 PM) Town Manager Update
H. (7:25 PM) Announcement of Board Vacancies
I.
9.

(7:30 PM) Appointment to ABC Board

(7:35 PM) Closed Session
A. Pursuant to N.C.G.S. 143-318.11(a)(3), to consult with the Town Attorney
in order to preserve the attorney-client privilege between the attorney and
the Town Council and consider and give instructions to the attorney
concerning various potential claims involving the Town of Boone.
B. Pursuant to N.C.G.S. 143-318.11(a)(3), to consult with the Town Attorney
in order to preserve the attorney-client privilege between the attorney and
the Town Council and consider and give instructions to the attorney
concerning the case involving LMSP, LLC and the Town of Boone.
C. Pursuant to N.C.G.S. 143-318.11(a)(3), to consult with the Town Attorney
in order to preserve the attorney-client privilege between the attorney and
the Town Council and consider and give instructions to the attorney
concerning the claim involving the Town of Boone and Jerry Brown, et al.

10.

Possible Action Following Closed Session

11.

Adjournment

Town of Boone
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Rennie Brantz

Department: Town Council

Contact Phone # 828-268-6200

Date Submitted:Feb. 3, 2017

Email: Rennie.Brantz@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
Presentation of Black History Month Proclamation

Summary of Information:
Attached is a proclamation announcing February 2017 as Black History Month for the Town of
Boone.
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WHEREAS, the national theme for Black History Month in 2017 highlights the historic
success of African Americans in overcoming the crisis in black education, and in North Carolina
we celebrate the ascent of African American people and communities through education in
centuries past and for centuries to come; and,
WHEREAS, Dr. Carter G. Woodson is known as the father of Black History, and Black
History Month originated from “Negro History Week” established in 1926 by Dr. Woodson and
the Association for the Study of African American Life and History, and is now celebrated
throughout the entire month of February; and,
WHEREAS, Shaw University in Raleigh was founded in 1865 as the first African
American institution of higher learning in the South, and whose graduates were founders of North
Carolina Central University, Elizabeth City State University, and Fayetteville State University,
and where was housed North Carolina Agricultural and Technical State University for its first year,
making Shaw a fount nurturing opportunity and hope for a people; and,
WHEREAS, the town of Boone’s historically black Junaluska community dates back to
the mid-1800s; and,
WHEREAS, African Americans have contributed and continue to contribute significantly
to remedying the crisis in education, and furthering the ascent of African Americans in the great
state of North Carolina and beyond.
NOW, THEREFORE, I, Rennie Brantz, Mayor of the Town of Boone, North Carolina, do
hereby proclaim February 2017 as “BLACK HISTORY MONTH,” and commend its observance
to all citizens.
This the 16th day of February, 2017.
____________________________
Mayor Rennie Brantz
ATTEST:
__________________________
Town Clerk Christine Pope
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Attachment: Black History Month (1423 : Black History Month)

BLACK HISTORY MONTH PROCLAMATION

5.A

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.
Submitted By: Christy Raulli

Department: School of Government

Contact Phone #: 919-966-5381

Date Submitted: Feb. 3, 2017

Email: raulli@sog.unc.edu

Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
UNC School of Government Development Finance Initiative Presentation (For Information)

Summary of Information:
The UNC School of Government's Development Finance Initiative will be presenting a proposal
to determine key development sites and engage in a pre-development process for multiple project
sites in downtown Boone along the Howard Street corridor in order to attract private investment
and further the Town's community and economic development. See attached memorandum with
additional information.
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MEMORANDUM
To: John Ward, Town Manager, Town of Boone

From: Christy Raulli, Associate Director, Development Finance Initiative
Re: Proposal to determine key development sites and engage in a pre-development process for
multiple project sites in downtown Boone along the Howard Street corridor in order to attract private
investment and further the Town’s community and economic development.

Introduction
The School of Government established the Development Finance Initiative (DFI) in 2011 to assist
North Carolina communities in achieving their community economic development goals. DFI brings
specialized development and finance expertise to attract private investment into transformative
projects. This memo proposes a body of work through which DFI can support the Town of Boone’s
efforts to attract such investment.
Appalachian State University contacted DFI in early 2016 to discuss development opportunities for
property it owns on and near the main campus. DFI visited Boone to meet with University leadership
and Town staff to discuss their shared interests in encouraging development in downtown Boone.
During that visit, DFI toured downtown, including sites on and around West Howard Street, where
downtown Boone meets the University.
In a second meeting with Town leadership, DFI and the Town discussed proposed and desired
development in the Howard Street area and the Town identified several parcels along West Howard
Street as having the potential to contribute to a district-wide redevelopment. This area includes active
restaurant and retail establishments as well as several improved and unimproved surface parking lots,
vacant or underutilized buildings, and a mix of Town, University and private ownership. Portions of
several parcels may lie within the floodplain of Howard Creek, which runs through the area. The area
has attracted some development interest, including a proposed residential mixed use project with a
parking deck, located between Water, King, and Howard Streets.
As a major property owner with an immediate interest in enhancing the overall appeal of Boone to
current and prospective students, faculty, staff, and alumni, the University is interested in being a
valued partner in the Town’s efforts to support residential and retail development that improves
overall quality of life and fits with the Town’s image as a lively, intimate mountain community. This
memorandum thus proposes pre-development services to identify and attract investment throughout
the Howard Street corridor.
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Attachment: DFI-Boone Proposal for PreDev Services Jan 2017 (1422 : DFI)

Date: January 13, 2017

5.A.a

Downtown Project Area Pre-Development
The initial stages (items 1-8) of the pre-development process will be used to identify key development
and redevelopment sites. DFI will then provide detailed pre-development services for three priority
sites as agreed upon by the Town and DFI, outline a phased development timeline for the three priority
sites, and recruit experienced private developers to execute the projects.

Identify Development Opportunities:
1. Visit and tour downtown Boone (Project Area), with emphasis on the Howard Street corridor
and surrounding properties;
2. Review current and historic plans, documents, and materials relevant to the Project Area and
surrounding areas;
3. Analyze property ownership and parcel level characteristics in Project Areas;
4. Identify current parameters for development in Project Areas, including zoning, brownfields,
land and water features, infrastructure, and/or cultural or historic sites;
5. Identify guiding public interests for development in Project Area in close coordination with
Town and other stakeholders identified by the Town (e.g. University and DBDA);
6. Evaluate redevelopment potential including market feasibility and demand drivers for
different uses within Project Area including commercial, residential, government, mixed use
and new parking demand from such uses;
7. Advise Town on a phased redevelopment strategy for the Howard Street corridor, including
the three prioritized development and redevelopment sites most suitable for near-term
predevelopment (Project Sites);
8. Advise Town and University on collaborative opportunities;
Site-Specific Pre-Development Services to be provided on a phased timeline:
9. Coordinate a site constraints analysis and test fit of potential development programs with a
third-party architect for each Project Site;
10. Create a detailed development program for each Project Site with the appropriate mix and
scale of uses, such as residential, retail, office, civic, and associated parking needs;
11. Prepare preliminary financial model for the development program (i.e. development budget,
operating cash flows, sources of capital, etc.) to determine financial feasibility for private
partners and scale of Town and/or University investment, if necessary, for each Project Site;
12. Initiate Town entitlement process;
Analyze Public Involvement Options:
13. Identify potential tax revenues associated with development of Project Sites;
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Attachment: DFI-Boone Proposal for PreDev Services Jan 2017 (1422 : DFI)

Scope of Work
DFI proposes the following pre-development services to the Town in identifying and evaluating
development and redevelopment opportunities, and preparing three key project sites for development:

5.A.a

14. Evaluate options for financing and structuring public participation for
development/redevelopment, if necessary, including use of public and private sector
development finance tools;
15. Advise Town on selecting district designations (e.g. municipal service district, special
assessment districts) and strategies for applying those in order to facilitate public investment
and flexible partnerships that encourage private investment, if necessary;

16. Identify potential development partners, prepare the investment summary, carry out due
diligence of potential partners, and support Town and/or University officials in development
partner(s) selection process; and
17. Support Town and/or University in negotiation of MOU and development services agreements
with development partner(s) to maximize public benefits and minimize public investment
within the parameters of financially feasible projects.
Deliverables. Deliverables include presentations, summaries and other documentation of options and
advising relating to feasibility assessment and pre-development of Project Sites.
Timeline. Estimated timeline for completing activities 1-8 is 6 months, beginning upon execution of a
Letter of Agreement. This timeline is subject to change if the Town chooses to rely on in-depth
technical assistance from DFI to lead public outreach during the planning process.
A phased timeline for completing activities 9-17 for each priority site will be provided as part of the
early work (see item 7). The likely outcome is that development of the three sites will be phased so as
not to dilute private sector attention on any given opportunity. Phased development of all three sites
will take several years.
Fee. DFI services will not only assist the Town in accomplishing its goals, but will also benefit the
ultimate private developers by eliminating pre-development work, risk and expense. In order to
minimize the Town’s costs, we require the ultimate developer to pay for the value of that benefit in the
customary way, as a portion of the developer’s fees on the project(s). DFI’s fee is therefore paid in two
parts: The Town Fee and the Predevelopment Services Fee.
The Town Fee is a flat fee of $98,000. The Town fee does not include expenses associated with site
planning expertise from an architect/landscape architect or site prep expenses that may include (but are
not limited to): land surveys, soil samples, and environmental testing.
DFI is able to participate in or coordinate discussions with University officials about covering a
portion of the Town Fee at the Town’s request. Similarly, DFI will provide a list of Brownfields
consultants upon request, as federal Brownfields grants cover many planning expenses and may be
used to pay for a portion of DFI’s fee.
The Town Fee would only cover part of DFI’s cost of services with the balance being “at risk,” to be
paid by developer(s) who partner with the Town or to whom the Town transfers property. This Pre-
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Attract Private Investment

5.A.a

This arrangement benefits the Town in several ways. It aligns DFI’s interests with the Town in terms
of finding developer(s) for the Project Areas to attract private investment. It also ensures the
developer(s) pays for a significant share of the Town’s costs associated with the pre-development
work. And it gives the Town ongoing support from DFI throughout negotiations with the developer(s)
and during the full life spans of development in the Project Areas (i.e. DFI has “skin in the game”).
The consequences for DFI are clear—DFI will get the bulk of its fee only if there are developer(s) for
the projects who successfully execute agreement(s) with the Town.

4
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Development Fee paid by the private developer will be 1.5% of total project costs. DFI will seek a
similar at-risk arrangement with the University for University-owned properties that may be
transferred to the private sector for redevelopment.

5.B

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.
Submitted By: Melissa Selby
Contact Phone #: 265-8591

Department: Community Care Clinic
Date Submitted: Jan. 11, 2017

Email: melissa.ccclinic@gmail.com

Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
Melissa Selby - Community Care Clinic Presentation (For Information)

Summary of Information:
Melissa Selby with the Community Care Clinic will be presenting information to Council that
includes the year-end numbers and updates on the satellite clinics that have been established.
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Community Care Clinic
141 Health Center Drive, Suite B, Boone, NC 28607
Phone 828-265-8591
Fax 828-268-9963

www.ccclinic.org
The mission of the Community Care Clinic is to provide integrated health care to low-income persons in our
community who do not have health insurance. Through disease prevention, continuity of care and active follow-up
we promote the health and well-being of our community.

Est. 2006

2016 was a Record Year!
Attachment: Community Care Clinic Update (1402 : Community Care Clinic)

1,247 Low-income, Uninsured People Served
618 New Patients Enrolled
27% increase during 2016
MAIN CLINIC:
Boone
Opened May 2006
Operates Monday through Friday with extended evening hours on Tuesdays
During Calendar Year 2016:
Total number of individual patients – 911
Total number of primary care visits provided –3,394
Total number of specialty care visits provided -1,260

3 SATELLITE CLINICS:
Sugar Grove, Old Cove Creek High School
Opened December 2015
Operates each Monday from 10am – 4pm
During Calendar Year 2016:
Total number of individual patients – 192
Total number of health care visits provided – 493
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During Calendar Year 2016:
Total number of individual patients receiving health care – 136
Total number of health care visits provided – 340

Bradford Mobile Home Park
Opened October 2016
Operates one day each month at St. Mary of the Hill Outreach Site
Partnership with Appalachian Regional Healthcare System’s Latino Health Project
October – December 2016:
Total number of individual patients receiving health care –8
Total number of health care visits provided –11
WHO ARE THE PATIENTS THAT COME TO THE COMMUNITY CARE CLINIC?



Uninsured and living in poverty (see attached federal poverty level chart)

In the ‘coverage gap’ because they do not meet the additional requirements for
Medicaid (not disabled, elderly, pregnant or have dependent children)




Employed at minimum wage or seasonal jobs, or job-searching

Have at least one, but likely several chronic illnesses including diabetes, heart disease,
hypertension, Hepatitis C, cancer, mental illness and more.


Typically have not seen a medical provider in several years or more.


Faced with making choices between food or medicine

The support from the Town of Boone enables us to continue providing health care to the extremely
high-risk and underserved people living in our community. Thank you for standing with us to make
sure that no one has to go without care.
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Hospitality House
Opened August 2015
Operates each Wednesday from 5pm – 9pm
Recently expanded to conducting medical intake for new residents upon arrival

5.B.b

Federal Poverty Guidelines 2016
Family Size

100%

138%

150%

200%

300%

400%

1

990

1,367

1,485

1,980

2,970

3,960

2

1,335

1,843

2,003

2,670

4,005

5,340

3

1,680

2,319

2,520

3,360

5,040

6,720

4

2,025

2,795

3,038

4,050

6,075

8,100

5

2,370

3,271

3,555

4,740

7,110

9,480

6

2,715

3,747

4,073

5,430

8,145

10,860

7

3,061

4,224

4,592

6,122

9,183

12,244

8

3,408

4,073

5,111

6,815

10,223

13,630

Annual Gross Income (Before Taxes)
Family Size

100%

138%

150%

200%

300%

400%

1

11,880

16,395

17,820

23,760

35,640

47,520

2

16,020

22,108

24,030

32,040

48,060

64,080

3

20,160

27,821

30,240

40,320

60,480

80,640

4

24,300

33,534

36,450

48,600

72,900

97,200

5

28,440

39,248

42,660

56,880

85,320

113,760

6

32,580

44,961

48,870

65,160

97,740

130,320

7

36,730

50,688

55,095

73,460

110,190

146,920

8

40,890

56,429

61,335

81,780

122,670

163,560
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Monthly Gross Income (Before Taxes)

5.C

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.
Submitted By: Danny Wilcox

Department: AMB

Contact Phone #

Date Submitted: Feb. 3, 2017

Email:

Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
Danny Wilcox - Presentation of Rail Jam Event Proceeds (For Information)

Summary of Information:
Presentation by Danny Wilcox of Appalachian Mountain Brewery of proceeds from Winter Rail
Jam event.
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MINUTES – REGULAR MEETING
BOONE TOWN COUNCIL
January 19, 2017
CALL TO ORDER
A regular meeting of the Boone Town Council was called to order at 5:30 p.m. Thursday, Jan. 19, 2017, in the
Council Chambers located at 1500 Blowing Rock Road. Mayor Rennie Brantz presided. Council members present
were Mayor Pro Tem Lynne Mason, Charlotte Mizelle, Jennifer Teague and Jeannine Underdown Collins. Town
Attorney Allison Meade was in attendance. Staff present were Town Manager John Ward, Assistant Town Manager
Jim Byrne, Town Clerk Christine Pope, Public Works Director Rick Miller, Deputy Public Works Director Josh
Eller, Finance Director Amy Davis, Planning Director Jane Shook, Police Captain Andy LeBeau, Fire Chief Jimmy
Isaacs and Human Resources Director Peri Moretz.

Town Manager John Ward announced that Jane Shook is to be promoted from interim to permanent planning
director for the Town. Mayor Brantz presented Susan McCracken with a resolution of volunteer appreciation and
recognition for her time serving on the Planning Commission. Brad Harmon presented two Town of Boone
Bicentennial Coins to be on loan to the Town.

TENTATIVE AGENDA ADOPTION
MOTION TO ADOPT TENTATIVE AGENDA
Upon a motion by Council Member Mizelle, seconded by Council Member Underdown Collins, Council moved
to adopt the tentative agenda.
RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

APPROVED [UNANIMOUS]
Charlotte Mizelle, Council Member
Jeannine Underdown Collins, Council Member
Mason, Mizelle, Teague, Collins
Clawson

PUBLIC HEARING
BROWN OF BOONE III, LLC VOLUNTARY NON-CONTIGUOUS ANNEXATION
Mayor Brantz opened a public hearing at 5:38 p.m. on the voluntary, non-contiguous annexation petition
submitted by Brown of Boone III, LLC. With no one signed up to speak, the mayor closed the hearing at 5:39
p.m.

PUBLIC COMMENT
Jim Deal of 870 West King Street spoke on behalf of his client, Glenn Weaver, with regard to the Rivers Walk
development to request that Council amend their agenda to consider granting an extension of the vesting period for
the project's building permit. Council Member Mizelle noted that other people had been turned down to add agenda
items after the submission deadline, and she was hesitant to do so for one and not the others.

REQUESTED APPEARANCES
PRESENTATION OF FY 2015/2016 ANNUAL AUDIT
Representatives of Combs, Tennant & Carpenter, PC presented the Town of Boone FY 15/16 annual audit.

CONSENT AGENDA ADOPTION
Upon a motion by Council Member Underdown Collins, seconded by Council Member Mason, Council moved to
adopt the consent agenda.

Town of Boone
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ANNOUNCEMENTS

6.A
Minutes

Town Council

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

January 19, 2017

ADOPTED [UNANIMOUS]
Jeannine Underdown Collins, Council Member
Lynne Mason, Mayor Pro Tem
Mason, Mizelle, Teague, Collins
Clawson

TOWN COUNCIL - SPECIAL MEETING - DEC 12, 2016 5:30 PM

TOWN COUNCIL - SPECIAL MEETING - DEC 28, 2016 6:30 PM
TOWN COUNCIL - SPECIAL MEETING - JAN 9, 2017 9:00 AM
APPROVAL OF RESOLUTION OF
RECOGNITION - SUSAN MCCRACKEN

VOLUNTEER

APPRECIATION

AND

RESOLUTION OF VOLUNTEER APPRECIATION AND RECOGNITION
WHEREAS, Susan McCracken has served this community well in numerous capacities during her time
volunteering on the Town of Boone’s Planning Commission; and,
WHEREAS, Susan’s service to the Town of Boone shows exemplary dedication to the best interest and
betterment of the community; and,
WHEREAS, through the performance of her duties and responsibilities as a member of the Planning
Commission, she has made excellent and constructive contributions to our Town; and,
WHEREAS, she has earned the admiration and high regard of those with whom she has come into contact
and the affection of her fellow public servants.

NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of Boone, North
Carolina does hereby express our sincere appreciation and thanks, as well as that of our citizens, to Susan
McCracken with sincere best wishes for continued success and many happy years ahead.
Adopted by unanimous vote of the Town Council on the 19th day of January, 2017.
___________________________________
Mayor Rennie Brantz
ATTEST:
_____________________________
Town Clerk Christine Pope
(RESOLUTION TO BE TYPED IN BOOK 3, PAGE 313)

ADOPTION OF ANNEXATION ORDINANCE FOR BROWN OF BOONE III, LLC
VOLUNTARY NON-CONTIGUOUS ANNEXATION
Ordinance #17-01
AN ORDINANCE TO EXTEND THE CORPORATE LIMITS OF THE
TOWN OF BOONE, NORTH CAROLINA
(Brown of Boone III, LLC)

Town of Boone
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TOWN COUNCIL - REGULAR MEETING - DEC 15, 2016 5:30 PM

6.A
Minutes

Town Council

January 19, 2017

WHEREAS, the Town Council has been petitioned under G.S. 160A-58.1 to annex the area described
below; and
WHEREAS, the Town Council has by resolution directed the Town Clerk to investigate the
sufficiency of the petition; and

WHEREAS, the Town Council finds that the area described therein meets the standards of G.S. 160A58.1(b), to wit:

a. The nearest point on the proposed satellite corporate limits is not more than three (3) miles from
the corporate limits of the Town;

b. No point on the proposed satellite corporate limits is closer to another municipality than to the
Town;

c. The area described is so situated that the Town will be able to provide the same services within the
proposed satellite corporate limits that it provides within the primary corporate limits;

d. No subdivision, as defined in G.S. 160A-376, will be fragmented by this proposed annexation;
e. The area within the proposed satellite corporate limits, when added to the area within all other
satellite corporate limits, does not exceed ten percent (10%) of the area within the primary
corporate limits of the Town, and
WHEREAS, the Town Council further finds that the petition has been signed by all owners of real
property in the area who are required by law to sign; and
WHEREAS, the Town Council further finds that the petition is otherwise valid, and that the public
health, safety and welfare of the Town and of the area proposed for annexation will be best served by annexing
the area described;
NOW, THEREFORE BE IT ORDAINED by the Town Council of the Town of Boone, North Carolina
that:
Section 1. By virtue of the authority granted by G.S. 160A-58.2, the following described noncontiguous territory is hereby annexed and made part of the Town of Boone, as of February 16, 2017:
A 4.600 acre tract being that portion of Book of Records 1489, Page 412 lying on the south side of New
Highway US 421 (project 6.759003T) being surveyed by me, Frank Lee Hayes PLS L -1488, on August 10,
2015 as: BEGINNING on an existing half inch rebar, a corner to a Watauga County tract (BoR 40, Page 755)
in the northern line of a second Watauga County tract (DB 252, Page 739), and having NCGS NAD ’83
coordinates of N = 910,179.13 and E=1,224,176.92; THENCE from the beginning and with the Watauga
County property line North 71 degrees 29 minutes 30 seconds West 645.31 feet to an existing 5/8 inch rebar, a
Markovich properties corner; THENCE with the Markovich line North 71 degrees 29 minutes 30 seconds West
234.11 feet to a 5/8 inch rebar set in the DOT line; THENCE with said line North 83 degrees 46 minutes 15
seconds East 73.15 feet to a 5/8 rebar set; THENCE with the same North 71 degrees 46 minutes 15 seconds
EAST 136.16 feet to a concrete DOT monument; THENCE with the same NORTH 83 degrees 46 minutes 15
seconds East 446.72 feet to a concrete monument; THENCE with the same South 77 degrees 22 minutes 05
seconds East 392.91 feet to an existing half inch rebar at a fence corner, a Watauga County property corner;
THENCE with the Watauga County property line South 33 degrees 35 minutes 30 seconds West 350.08 feet to
the BEGINNING; being described with bearings and distances relative to the North Carolina Grid System
(combined grid factor is 0.99986915).

Town of Boone
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WHEREAS, the Town Clerk has certified the sufficiency of the petition and a public hearing on the
question of this annexation was held at Council Chambers at 1500 Blowing Rock Road at 5:30 p.m. on January
19, 2017 after due notice by Watauga Democrat on January 4, 2017; and

6.A
Minutes

Town Council

January 19, 2017

Section 2.
Upon and after February 16, 2017 the above described territory and its citizens and
property shall be subject to all debts, laws, ordinances and regulations in force in the Town of Boone and shall
be entitled to the same privileges and benefits as other parts of the Town of Boone. Said territory shall be
subject to municipal taxes according to G.S. 160A-58.10.
Section 3.
The Mayor of the Town of Boone shall cause to be recorded in the office of the Register
of Deeds of Watauga County and in the office of the Secretary of State at Raleigh, North Carolina, an accurate
map of the annexed territory, described herein in Section 1 above, together with a duly certified copy of this
ordinance. Such a map shall also be delivered to the County Board of Elections as required by G.S. 163-288.1.

Rennie Brantz, Mayor

Christine Pope, Town Clerk
(ORDINANCE TO BE TYPED IN BOOK 4, PAGES 96-97)

APPROVAL/RATIFICATION OF FINAL REVISIONS TO CHAPTER 73: TOWING
AND BOOTING
CHAPTER 73: TOWING & BOOTING
Section
73.01 Definitions
73.02 Authority for and scope of chapter
73.03 Advance notice of trespass towing or booting required
73.04 Trespass towing practices
73.05 Booting practices
73.06 Notice of fees
73.07
Receipts
73.08
Complaint information
73.09 Compliance dates
73.10 Restrictions related to certain criminal convictions
73.99 Penalty
§ 73.01 DEFINITIONS.
For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates
or requires a different meaning.
BOOT means a wheel lock or any other instrument that is attached to a motor vehicle in order to
immobilize it. As context requires, BOOTING can include any or all of the activities involved in
controlling unauthorized parking by means of immobilization of a vehicle, including but not limited to
applying a boot, monitoring parking lots for unauthorized vehicles, and/or demanding or accepting payment
to remove a boot. IMMOBILIZATION may be used interchangeably with BOOTING herein.
BOOTING SERVICE means and includes any person or entity that engages in, or that owns or operates a
business that engages in, the booting of motor vehicles for compensation.
ESTABLISHMENT means the use of a structure for a commercial purpose.
MOTOR VEHICLE means a Class A, B, or C motor vehicle as defined in G.S. 20-4.01(23).
PRIVATE PARKING LOT. Any privately-owned area created, designated or used for the parking of two or
more vehicles. As used herein, private parking lot does not include driveways, garages or other parking
areas or yards of single-family or duplex residences.
TOWING COMPANY means and includes any person or entity that engages in, or that owns or operates a
business that engages in, the towing of motor vehicles for compensation.
TRESSPASS TOW means to tow a motor vehicle that is parked on a private parking lot without the
property owner's or agent's consent without the consent of the motor vehicle's owner or operator, i.e., a
non-consensual tow.
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§ 73.02 AUTHORITY FOR AND SCOPE OF CHAPTER.
(A) This Chapter is enacted in furtherance of the Town’s authority to define, prohibit, regulate, or abate
acts, omissions, or conditions, detrimental to the health, safety, or welfare of its citizens and the peace and
dignity of the town, as granted per G.S. §160A-174, and its authority to regulate and license occupations,
businesses and trades, and prohibit those that may be inimical to the public health, welfare, safety, order, or
convenience, as granted per G.S. §160A-194(a).
(B) This Chapter is applicable to any trespass tow or booting that takes place for compensation in a private
parking lot in the town limits, except as provided at subsection (D) of this section.
(C) No towing company may engage in any trespass tow from a private parking lot in the town limits or
charge any fee in connection therewith, and no booting service may immobilize a vehicle in a private
parking lot in the town limits or charge any fee in connection therewith, unless the trespass tow or booting
complies with all requirements of this Chapter.
(D) This chapter is not intended to limit, modify or abrogate (i) the authority of police, fire department or
other public officers to direct the towing or immobilization of a motor vehicle as authorized by other
provisions of the Town Code or state law; (ii) the towing of vehicles encroaching into areas clearly
designated as fire lanes; or (iii) a property owner’s right to tow vehicles blocking clearly designated areas
of ingress and/or egress or right to tow vehicles blocking access to a dumpster so long as signage
conspicuously warns that a vehicle blocking access to the dumpster is subject to towing.
(E) This chapter does not limit other legal remedies that a property owner may have against a person
trespassing on private property, but only applies to and limits the use of trespass towing and booting as
specified herein.
§ 73.03 ADVANCE NOTICE OF TRESPASS TOWING OR BOOTING REQUIRED.
It shall be unlawful for any person or entity to authorize, direct, engage in, or contract for trespass towing
or booting in a private parking lot unless advance notice is given as follows:
(A) The parking lot has one or more warning signs posted inat such locations and at heights so that at
least one sign is as to provide a conspicuous to and easily read by the driverwarning to drivers of a vehicle
both (i) when the driver is entering the vehicles who are not familiar with that parking lot, and (ii) when the
driver exits the vehicle that the lot is private and that unauthorized vehicles will be towed or exits the
parking lot as a pedestrianbooted.
(1) Each sign shall be no smaller than four square feet and no larger than six square feet, with a white
background and red letters, printed in fonts that can easily be read by a person of ordinary vision, and shall
contain the following information, as applicable:
a. That the parking lot is a private parking lot and that unauthorized vehicles will be towed or immobilized
and subject to a fine/fee for removal of the boot, e.g., “Private Parking Lot - Towing Enforced” or “Private
Parking Lot – Unauthorized Vehicles Will Be Immobilized and Fined”; or “Parking for Customers Only –
Towing Enforced,” or “Parking for Residents Only – Unauthorized Vehicles Will Be Immobilized and
Fined ,” or similar phrasing.
b. The name and telephone number of the towing company and/or booting service that enforces parking in
that lot.
(2) If applicable, the following information must be contained either on the warning sign(s) required per the
preceding subsection (A)(1) or on separate sign(s) attached immediately adjacent on the same post or
structure:
a. If the parking lot serves a shopping center, mall, or office building, then at the option of the property
owner or lessor either (i) the name of the shopping center or mall or office building or (ii) the names of all
businesses within that shopping center or mall or office building, and a warning that parking is authorized
only for persons patronizing that shopping center or mall or office building.
b. If the parking lot serves multiple locations (other than a shopping center or mall or office building), the
name of every establishment served by the parking lot and a warning that parking is authorized only for
persons patronizing one of those establishments.
(3) There shall be a minimum of one warning sign for each vehicular entrance to the parking lot placed so
as to be conspicuous to and easily read by the driver of a vehicle when the driver is entering the parking lot,
and there shall beand such other signs as are required so that an ordinary driver who is not familiar with
that parking lot is warned by the signage upon entering the parking lot, exiting his or her vehicle , and/or
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upon exiting the parking lot as a pedestrian that the lot is private and that unauthorized vehicles are subject
to towing or booting.
(4) One or more police officers designated by the Chief of Police (the “liaison officer”) shall direct and
approve the number and placement of warning signs in his or her reasonable discretion to ensure that signs
are conspicuous to and easily read bywarn vehicle drivers as specified per (A) above.the foregoing
provisions of this subsection (A). If the property owner or lessee disagrees with the direction provided by
the liaison officer, the owner or lessee may appeal to the Chief of Police. The determination of the Chief of
Police shall be final and non-appealable.
(5) If one or more credible complaints are received by the Police Department from any person to the effect
that the warning signs posted on a parking lot are not sufficiently conspicuous as required per this
subsection (A), the liaison officer shall re-consider the sign layout and may require the re-location of signs
or the installation of new signs.
(B) As an alternative to the signage required per (A) above, the parking lot may have a sign at every
parking space within the lot as to which parking is to be enforced, each such sign being posted in a
conspicuous location facing the parking space, no smaller than 120 square inches, with a white background
and red letters, identifying the space as private property, and warning that unauthorized vehicles will be
towed or booted (for example, “Private Parking - Towing Enforced”). In addition, the name and telephone
number of the towing company or booting service must be posted either (i) on each sign facing the
individual parking spaces, or (ii) on at least one other sign, no smaller than four square feet and no larger
than six square feet, placed in a conspicuous location in the parking lot.
(C) As an alternative to the signage required per (A) or (B) above, a trespass tow is authorized where a
weather-proof (e.g., laminated) written notice, not less than 8.5” x 11”, is placed on the front driver’s side
windshield and/or the driver’s window of the car, affixed in manner that will not mar the vehicle but will
insure that the notice will not blow away, at least eight (8) hours prior to the trespass towing of the vehicle,
which notice contains all of the following information on both sides of the notice in large, easily readable
type: (i) that the parking lot is a private parking lot and unauthorized vehicles will be towed; (ii) the name
and telephone number of the towing company and location where any towed vehicle is taken; (iii) the
towing charges imposed by the towing company; (iv) the amount of any storage charges related to the
storage by the towing company of the vehicle, and the terms and conditions for the imposition of storage
charges; and (v) the time and date that the notice has been placed on the vehicle and the time and date as of
which the vehicle will become subject to towing.
(D) Once an owner or operator of a vehicle has been notified of unauthorized use pursuant to the
immediately preceding subsection (C), it shall be unnecessary for the person authorizing, directing,
engaging in, or contracting for the trespass tow to give any further notification should there be any future
unauthorized parking of the same vehicle at the same parking lot, and upon its discovery, the vehicle may
be immediately towed.

§ 73.04 TRESPASS TOWING PRACTICES.
(A) An occupied vehicle may not be towed or attached to a towing vehicle.
(B) A towing company may not attempt to impede or block an occupied vehicle from being removed from
a parking lot by its owner or operator.
(C) A towing company must accept at least two nationally- recognized credit cards (such as MasterCard or
Visa) and any debit card in payment for any fees charged in connection with a trespass tow.
(D) Whenever a towing company is attempting a trespass tow but the vehicle has not yet been removed
from the parking lot, and the owner or operator of the vehicle appears and states a desire that the vehicle
not be towed, the towing company shall release the vehicle to the owner or operator upon the payment of
its noticed fees and charges.
(E) A towing service engaged in a trespass tow shall, upon request of the owner or operator of the motor
vehicle, permit the owner or operator access to the trespass vehicle for the purpose of retrieving personal
property from the vehicle. If personal items are removed from the motor vehicle by the towing service, then
upon request those items will be returned to the owner or operator.
(F) A towing company that engages in a trespass tow shall, prior to or immediately upon removing the
vehicle from the private parking lot, report to the Boone Police Department by telephone to its nonemergency number the fact that a vehicle is to be towed and shall provide a description of the vehicle
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including make, color, and license tag number, the parking lot from which it is to be towed, and the place it
is to be stored.
(G) For six hours immediately following a trespass tow and during the next business day, the towing
company must respond within one-half hour to a telephone call from the vehicle's owner or operator to the
contact number provided by the towing company. During its response call, upon the request of the operator
or owner of the towed vehicle, the towing company must make arrangements for the release of the vehicle
upon the full payment of fees.
(1) The towing company must arrange for and allow the full payment of fees within one-half hour of
responding to a call from the owner or operator of the vehicle. If the towing company is located more than
ten miles from the location from which the vehicle was towed, and the owner or operator has requested the
opportunity and indicated a willingness to pay the fees, but states an inability to obtain transportation to the
location of the vehicle, the company must travel to the location of the operator or owner of the towed
vehicle to allow the full payment of fees to be made. The towing company may charge an additional fee
for this service.
(2) The towing company must arrange for the release of the towed vehicle within one hour of payment.
If the vehicle is more than ten miles from the location from which it was towed, the company must return
the vehicle to the public street nearest the location from which the vehicle was towed within one hour of
payment. The towing company may charge an additional fee for this service.
(H) No storage fee may be charged for days when the towing company is not open during the full
normal business hours of at least 9:00 a.m. to 4:00 p.m. for the recovery of a trespass towed vehicle. A
towing company that is not open for the recovery of a towed vehicle 24 hours a day shall not charge a
storage fee for the storage of the towed vehicle until at least one full business day (no less than 24 hours)
has elapsed from the time the towing company is next open for the recovery of a towed vehicle after the
towing.
§ 73.05 BOOTING PRACTICES
(A) An occupied vehicle may not be booted.
(B) A booting service may not attempt to impede or block an occupied vehicle that has not yet been booted
from being removed from a parking lot by its owner or operator.
(C) A booting service must accept at least two nationally-recognized credit cards (such as MasterCard or
Visa) and any debit card in payment for any and all fees charged in connection with booting.
(D) No person may engage in booting until he or she has obtained an identification badge from the town.
Identification badges shall be issued for a single calendar year and must be renewed annually. In order to
obtain an identification badge from the town, the applicant must: (i) provide a certified copy of the
applicant’s criminal record in North Carolina from the Watauga County Clerk of Superior Court; (ii) fully
complete an application, on a form provided by the town, disclosing his or her name, address, telephone
number, date of birth, gender, company affiliation, if any, physical location of affiliated company, and
status as an employee or independent contractor of the company, by stating whether and by whom income
taxes and FICA taxes are withheld from his or her pay; and (iii) disclose and certify, under oath, any and all
criminal convictions described at §73.10 below. An identification badge may not be issued to a person who
has been convicted as described at §73.10.
A person engaged in booting must display on his or her person at all times the picture
identification badge issued by the town. The identification must be plainly visible, either attached to the
exterior clothing or on a lanyard hanging around the neck. Upon request, the person engaged in booting
must allow the operator or owner of the vehicle which has been immobilized to examine and copy any
information from the identification badge. In addition, a person engaged in booting must wear clothing that
identifies in a manner that is conspicuous and easily readable to other persons with whom that persons
engages the name of the business for whom that person works and includes in either the name of the
business or otherwise a description of the parking control device or method used, e.g., “ABC Wheel-lock
Company.” The letters on such insignia shall be no less than 3/4 inches in height. Notwithstanding any
other provision of this chapter, booting service personnel must comply with the foregoing mandate that
they wear clothing identifying themselves by January 1, 2017.
(E) Any vehicle used in connection with booting must have insignia on both the operator’s door and the
front passenger door or a vehicle-top-mounted sign that identifies the company with which the attendant is
employed or associated by name, address and telephone number and includes either in the name of the
company or otherwise a description of the parking control device or method utilized, e.g., “ABC Wheel-
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lock Company.” All letters on such insignia shall be no less than three (3) inches in height; provided, that
notwithstanding any other provision of this chapter, vehicle insignia must comply with this 3” minimum
requirement when new insignia is purchased, when insignia is replaced, or by June 30, 2017, whichever
occurs earlier.
(F) After immobilizing a vehicle, the booting service must place a weather-proof (e.g., laminated) notice
on the driver’s side windshield and/or the driver’s side window of the car, affixed in manner that will not
mar the vehicle but will insure that the notice will not blow away. This notice must be brightly colored
(e.g., yellow or orange), a minimum of 8.5” x 11”, and contain the following information, all of which shall
be in a large, plainly readable type: (i) in capital letters: “YOUR VEHICLE HAS BEEN WHEELLOCKED BECAUSE IT WAS PARKED IN A PRIVATE LOT WITHOUT AUTHORIZATION. DO
NOT DRIVE THIS VEHICLE OR YOU MAY DAMAGE YOUR CAR AND THE WHEEL LOCK”; (ii)
all fees that may be charged prior to release of the vehicle; (iii) that all fees may be paid by cash, credit card
or debit card; and (iv) a telephone number to call to have the wheel lock removed. The fees that may be
charged must be specifically and precisely disclosed; that is, the notice may not refer to minimum or
maximum fees or a range of fees.
(G) A booting service must arrange to respond to a telephone call from the owner or operator of an
immobilized vehicle within no more than 15 minutes.
(H) A booting service must make a reasonable effort to release the immobilized vehicle within 30
minutes of responding to the telephone call from the owner or operator of an immobilized vehicle.
(I) After a vehicle is booted, it shall be unlawful for any person to authorize, direct or contract for the
trespass towing of that vehicle for a period of at least eight hours following such booting. Once a boot has
been applied, the vehicle subsequently may be trespassed towed after the vehicle has been booted for at
least eight (8) hours, so long as the requirements of either §73.03(A) or § 73.03(C) are met as to that
trespass tow.
(J) A booting company may not charge more than one boot removal fee for the booting of a particular
vehicle in a particular instance, and may not charge a higher removal fee based solely on the length of time
that a boot has been attached to a vehicle; provided, however, that this provision is not intended to prevent a
booting service from charging additional fees for separate and additional services, such as a service call to
meet an owner or operator of a vehicle to remove a boot where the owner or operator does not appear and
has to be rescheduled.
(K) Should the Town receive and verify three or more unrelated and credible complaints within any
three-month period asserting the failure of a booting service to respond within 15 minutes to telephone
contact by the owners or operators of immobilized vehicles and to arrange the vehicles’ release within 30
minutes thereafter, it shall be presumptively concluded that the booting service does not have the capacity
to respond within the required times. Thereafter for the following 12 month period, a duly authorized
person must be on duty and present in the parking lot at all times when any vehicle is booted, and the
person must remain on the property until the owner or operator of the vehicle returns, with the ability to
remove the boot upon payment of fees. After the 12 month period, the booting service shall not be required
to maintain a duly authorized person at all times in parking lots where vehicles are booted, unless and until
such time as the Town again receives and verifies three or more complaints as set forth in the first sentence
of this paragraph.
§73.06 NOTICE OF FEES AND PAYMENT OPTIONS; FEES TO BE REASONABLE
(A) With respect to every trespass tow or booting subject to this Chapter, plain and conspicuous notice
must be given to the owner or operator of the vehicle (i) as to any fee that may be charged in connection
with the trespass tow or booting, including storage and any other fee or charge of any nature; and (ii) that
credit and debit cards may be used for payment of any and all such fees. Fees must be specifically and
precisely disclosed; the notice may not refer to minimum or maximum fees or a range of fees. Notice may
be given:
(1) On the parking lot warning sign(s) to be posted as provided at section §73.03(A) or
§73.03(B)(ii) above, or on separate sign(s) attached to the same sign post or immediately
adjacent on the same structure; or
(2) On the weather-resistant notices to be attached to the vehicle’s windshield as provided at
sections §73.03(C) or §73.05(F) above, in the same or a larger type size than that used for the
other information provided in the notice; or
(3) On the vehicle insignia on the towing vehicle or booting service vehicle, provided that such
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vehicle is easily viewable by the owner or operator of the vehicle when arrangements are
being made for payment of the towing or booting fees; or
(4) In large, easily-readable type on a pre-printed schedule of fees, not less than 8.5” x 11”,
provided to the owner or operator of the vehicle prior to the payment of fees.
(B) Any towing company engaged in trespass towing shall post in a conspicuous location at its place(s) of
business and in size sufficient to be easily read a schedule of fees that states, at a minimum, its consensual
towing fee(s), its trespass towing fee, its daily storage fee and its hours of operation. The schedule of fees
shall be posted in a location(s) so that a person may obtain the information at times when the towing
company is not open for business.
(C) Any towing company or booting service engaged in activities subject to this Chapter must provide a
schedule of all its fees and charges to the Police Department, and such schedule of fees must be kept
current at all times. Fees must be specifically and precisely disclosed; the required schedule of fees may not
refer to minimum or maximum fees or to a range of fees.
(D) A towing company or booting service may not assess any fee or other charge in connection with a
trespass tow or booting that is not both (i) publicly noticed as required per (A) and (B) above and (ii) set
forth in a schedule of fees and charges that has been on file with the Police Department for at least 24 hours
prior to the assessment of the fee. In the case of any discrepancy in the amount of a fee or other charge
noticed by posting in any manner provided at (A) above or provided to the Police Department on a
schedule of fees, only the lowest fee or other charge so noticed may be charged.
(E) Any fee charged in connection with a trespass tow or booting regulated under this Chapter must be
reasonable in relation to the cost of providing the service or item, inclusive of reasonable overhead and
profit.
§73.07 RECEIPTS
Upon receiving payment for a trespass tow or release of a boot, and whether requested or not, the towing
company or booting service shall prepare a receipt and offer a copy of the receipt to the person providing
payment. The receipt shall provide in legible print (i) a breakdown of individual fees charged; (ii) the total
amount paid and method of payment; (iii) the name of the person accepting the payment; (iv) a clear and
accurate reason for the towing or booting and the date, place and time of the towing or booting; and (v) the
appeals process, if any, provided to contest the tow or booting. The towing company or booting service
shall maintain copies of these receipts on file for at least 12 months and shall provide copies to the Police
Department upon request.
§73.08 COMPLAINT INFORMATION
Any person who pays for a trespass tow or booting subject to this Chapter must be provided, in an easily
readable and conspicuous format, the name and telephone number of the property owner, lessor, or
property manager to whom complaints about the trespass tow or booting may be directed. The person or
company to whom complaints are to be directed may not be a towing company, booting service, or any
employee, representative, officer, agent or affiliate thereof. The aforesaid information may be provided by
any of the following methods:
(1) On the parking lot warning sign(s) to be posted as provided at section §73.03(A) or
§73.03(B)(ii) above, or on a separate sign attached to the same sign post or immediately
adjacent on the same structure; or
(2) On separate sign(s) posted on the property, so long as said sign(s) are conspicuous to a person
who has parked in the parking lot at issue.
(2) On a weather-resistant notice attached to the vehicle’s windshield as provided at sections
§73.03(C) or §73.05(F) above, in the same or a larger type size than that used for the other
information provided in the notice; or
(3) In large, easily-readable type on a pre-printed notice, not less than 8.5” x 11”, provided to the
owner or operator of the vehicle prior to the payment of fees.
§ 73.09 COMPLIANCE DATES.
This Chapter, as amended, shall be effective as of February 1, 2017. All parts of this Chapter, as
amended, are mandatory as of the effective date of amendment except as follows:
(A) The mandate that signs contain red lettering against a white background is required when any required
sign is replaced, or December 31, 2016, whichever is earlier.
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§ 73.10 RESTRICTIONS RELATED TO CERTAIN CRIMINAL CONVICTIONS
(A) A person may not engage in trespass towing or booting activities in the town limits involving direct
interaction with the public:
(1) for a period of two years following conviction within any five-year period of any two criminal
infractions (felony and/or misdemeanor) arising from a violation of, or related to activities governed by,
this Chapter, or
(2) for a period of two years following conviction of any manner of assault related to a trespass tow or
booting within the town.
(B) A person may not engage in trespass towing or booting activities in the town limits involving direct
interaction with the public if, within the prior ten years, that person has been convicted in any jurisdiction
for any one or more of the following crimes: assaults or threats; homicide; sexual assault; crimes against
nature, incest, indecent exposure and related offenses; kidnaping, larceny, possession of stolen goods,
embezzlement and related offenses; robbery, extortion and related offenses; burglary and breaking and
entering; felony fraud, false pretenses and related offenses involving financial transactions; and weapons
offenses.
§ 73.99 PENALTY.
The provisions of §10.99 apply to violations of this chapter except as specifically provided otherwise in this
section.
(A) Per G.S. § 14-4(a), any person who violates this chapter shall be guilty of a Class 3 misdemeanor
and subject to a fine of up to $500 for each violation.
(B) Any person who violates this chapter shall be subject to a civil penalty in the amount of $100. In
the event there is more than one violation within any one-year period, then the civil penalty shall be
increased for each additional violation over one during such period, as follows.
Second offense within one year: $250.00
Third offense within one year: $500.00
Fourth offense within one year: $750.00
Fifth and any subsequent offense within one year: $1,000.00
Once the one year period has run from the first violation, the next violation shall be considered to be a
first violation for the purposes of establishing a new one year period.
(C) This chapter may also be enforced by an appropriate equitable action.
(D) Per G.S. § 160A-175(f), any one, all, or any combination of the foregoing penalties and remedies
may be used to enforce this chapter.

APPROVAL OF AUDIT CONTRACT FOR FY 2016/17
Following official minutes as Exhibit A.

APPROVAL OF CHANGE ORDER - WHITENER DRIVE SEWER IMPROVEMENT
PROJECT
Permanently on file in Town Hall.

CONSIDERATION OF APPROVAL OF 2017 BOONE GRAN FONDO SPECIAL
EVENT PERMIT AND ACCOMPANYING BUDGET AMENDMENT
Description:

Town of Boone

Account

To:

From:
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(B) The mandate per section §73.03(A) that warning sign number and locations be reviewed and approved
by the liaison officer shall be effective immediately for any private parking lot that was not in compliance
with the requirements of this Chapter (as then effective) as of October 1, 2016. As to any private parking
lot that was in compliance as of October 1, 2016, the property owner or his agent shall consult with, obtain
the review and approval of liaison officer for a sign layout plan, and come into compliance with the
approved sign plan no later than June 30, 2017.
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Overtime – Police Department
Overtime – Street Department
Appropriated Fund Balance – General
Fund

January 19, 2017

Number:
010-500-300501201
010-600-401501201
010-000-000499900

$750
$750
($1,500)

REQUEST FOR NOMINEE TO WATAUGA COUNTY RECREATION COMMISSION
APPROVAL OF BUDGET AMENDMENT - POLICE DEPARTMENT
Description:
Maintenance – Vehicles
Miscellaneous Revenue

Account Number:
010-500-300-525301
010-000-000-489900

To:
$4,713

From:
($4,713)

COUNCIL MATTERS
SCHEDULING OF SPECIAL MEETING - ANNUAL RETREAT
Upon a motion by Council Member Mason, seconded by Council Member Underdown Collins, Council moved
to schedule a special meeting to hold their annual retreat on Friday, Feb. 10, 2017, from 8:30 a.m. to 5 p.m. at
the Council Chambers located at 1500 Blowing Rock Road.
RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

APPROVED [UNANIMOUS]
Lynne Mason, Mayor Pro Tem
Jeannine Underdown Collins, Council Member
Mason, Mizelle, Teague, Collins
Clawson

SCHEDULING OF SPECIAL MEETINGS REGARDING THE WELLNESS DISTRICT
Town Manager John Ward asked that Council schedule joint meetings with the Planning Commission to meet
with Clemson University's Architecture and Health concentration graduate students who will be working on the
town's Wellness District. Council Member Lynne Mason noted that the March date proposed is Town Hall Day
in Raleigh and asked that the date be rescheduled for that month.
Upon a motion by Council Member Mason, seconded by Council Member Underdown Collins, Council moved
to schedule special meetings with the Planning Commission and Clemson University representatives on Feb. 22,
2017, and April 26, 2017, both beginning at 5:30 p.m. at the Council Chambers located at 1500 Blowing Rock
Road, and to renegotiate the date to meet in March.
RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

APPROVED [UNANIMOUS]
Lynne Mason, Mayor Pro Tem
Jeannine Underdown Collins, Council Member
Mason, Mizelle, Teague, Collins
Clawson

TOWN MANAGER UPDATE
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Town Manager John Ward updated Council on the provisional certificate of occupancy for The Standard and a
time frame for Council to be given a tour of the project, the status of the raw water intake project, and upcoming
events, and noted that a group from the UNC School of Government would be attending Council's February
regular meeting.

ANNOUNCEMENT OF BOARD VACANCIES
Mayor Brantz announced current board vacancies to be advertised.

MOTION TO ADJOURN
Upon a motion by Council Member Underdown Collins, seconded by Council Member Mizelle, Council moved
to adjourn the meeting at 6:09 p.m.
RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

APPROVED [UNANIMOUS]
Jeannine Underdown Collins, Council Member
Charlotte Mizelle, Council Member
Mason, Mizelle, Teague, Collins
Clawson

Christine Pope, Town Clerk

Town of Boone

Rennie Brantz, Mayor
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Minutes Acceptance: Minutes of Jan 19, 2017 5:30 PM (Consent Agenda Adoption)

ADJOURNMENT

6.B

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Christine Pope
Contact Phone # 828-268-6200

Department: Administration Department
Date Submitted: Feb. 2, 2017

Email: Christine.pope@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Approval of Volunteer Appreciation and Recognition Resolution - Ronald Holste

Summary of Information:
Attached is a resolution of volunteer appreciation and recognition for Ron Holste's time on the
ABC Board.
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RESOLUTION OF VOLUNTEER APPRECIATION AND RECOGNITION

WHEREAS, Ronald Holste’s service to the Town of Boone shows exemplary dedication
to the best interest and betterment of the community; and,
WHEREAS, through the performance of his duties and responsibilities as a member of the
ABC Board, he has made excellent and constructive contributions to our Town; and,
WHEREAS, he has earned the admiration and high regard of those with whom he has come
into contact and the affection of his fellow public servants.
NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of Boone,
North Carolina does hereby express our sincere appreciation and thanks, as well as that of our
citizens, to Ronald Holste with sincere best wishes for continued success and many happy years
ahead.

Adopted by unanimous vote of the Town Council on the 16th day of February, 2017.

___________________________________
Mayor Rennie Brantz
ATTEST:
_____________________________
Town Clerk Christine Pope
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Attachment: R. Holste Resolution (1405 : Ron Holste)

WHEREAS, Ronald Holste has served this community well in numerous capacities during
his time volunteering on the Town of Boone’s Alcoholic Beverage Control (ABC) Board; and,

6.C

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Amy Davis
Contact Phone # 828-268-6200

Department: Finance Department
Date Submitted:Feb. 3, 2017

Email: Amy.Davis@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Approval of Budget Amendments

Summary of Information:
Please find enclosed for Council's consideration the following budget amendments:
1. Recognition of FEMA grant funds and appropriate local match for exhaust system installation
in Fire Stations 1, 2 and 3. FEMA funds were received Jan. 30, 2017.
2. Recognition/appropriation of contributions and donations made to the Boone Police
Department.
3. Recognition of insurance reimbursement for damage to a street light.
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6.C

4. Transfer funds from Raw Water Capital Reserve to cover engineering, legal expenses and
bond issue costs associated with the raw water intake project.
5. As there are leftover funds from the pedestrian signal agreement with NCDOT, the Public
Works Department requests Council's approval to amend the funds from Miscellaneous Revenue
in the amount of $12,526.61 and $886.30 to be moved to Capital Outlay - Street Signals/Signs.
6. An insurance reimbursement for damages done to a street light, arm and pole were deposited
into Miscellaneous Revenue in the amount of $953.28 and $372.88. The Public Works
Department requests the funds be moved to Maintenance - Street Light.
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6.C.a

Attachment: Budget Amendments (1417 : Budget)
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6.C.a

Attachment: Budget Amendments (1417 : Budget)
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6.C.a

Attachment: Budget Amendments (1417 : Budget)
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6.C.a

Attachment: Budget Amendments (1417 : Budget)
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Attachment: Budget Amendments (1417 : Budget)
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6.C.a

Attachment: Budget Amendments (1417 : Budget)
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6.C.a

Attachment: Budget Amendments (1417 : Budget)

6.D

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Amy Davis

Department: Finance Department

Contact Phone # 828-268-6200

Date Submitted: Feb. 3, 2017

Email: Amy.Davis@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Approval of Resolution of Appreciation - Judy Ferguson

Summary of Information:
Please see attached a resolution of appreciation recognizing retiring employee Judy Ferguson.
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6.D.a

WHEREAS, Judy D. Ferguson will retire from the Town of Boone, North Carolina as
of February 28, 2017; and,
WHEREAS, she has served the citizens of Boone as a Senior Customer Service
Representative in the Utility Billing Deparmtent with great distinction since 2007
and as an Administration Support Specialist with the Town of Boone’s Planning and
Inspection Department from August of 1998 until June of 2000, and;
WHEREAS, she has always shown great dedication and genuine concern for the
citizens of the town, town employees and Town Council; and,
WHEREAS, she has been an honest, loyal and committed public servant to the town.
NOW, THEREFORE, BE IT RESOLVED, that the Town Council of the Town of
Boone, North Carolina, hereby expresses their sincere appreciation and gratitude to
Judy D. Ferguson for her contributions to the Town of Boone.
BE IT FURTHER RESOLVED that the Town Council extends to Judy D. Ferguson
and her family blessings for good health and best wishes for the future.
Adopted this 16th day of February, 2017.
ATTEST:
______________________________
Christine Pope, Town Clerk

______________________________
Rennie Brantz, Mayor
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Attachment: J. Ferguson Resolution (1421 : Judy Resolution)

RESOLUTION OF APPRECIATION

6.E

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Jane Shook
Contact Phone # 828-268-6960

Department: Planning and Inspections
Date Submitted:Feb. 3, 2017

Email: Jane.Shook@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Request to Schedule Special Meetings

Summary of Information:
(1) Staff is requesting that Council consider holding a special public meeting with the
Community Appearance Commission to present the downtown design guidelines to the property
and business owners who are located in the affected area. The purpose of the meeting is to 1)
present the proposed changes in text and the zoning map and 2) gather input form those impacted
before proceeding with a public hearing. Staff is recommending that Council consider scheduling
the meeting for Tuesday, May 23 at 6:00 p.m. (regular meeting time for the Community
Appearance Commission) at Council Chambers.
(2) Representatives of Clemson University who will be meeting with the Town Council
regarding the Wellness District recommend rescheduling the originally proposed March and
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April meeting dates to Wednesday, April 5 and Wednesday, May 3, 2017 at Council Chambers.
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Mike Trivette
Contact Phone # 828-268-6255

Department: Public Works
Date Submitted:Feb. 6, 2017

Email: Mike.Trivette@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Sewer Service Request - W. Brett Scantlin

Summary of Information:
Please see attached a request for sewer service submitted by W. Brett Scantlin on behalf of ASU
for county-owned properties located on/near 694 Landfill Road.
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Towu of Boone Application for Water and Sanitary Srwer Utilify Seffice
Department of Public'lYorks
32t East Kiug Street, Boone, NC 28607
(828) 268-62s0 FA*X {828)26*6237

Instruttions:Sectionsl.l4belowmubtbtcompteted'Compliancewiththt
Town ofBoone UDO and payment for all necessary infrastructures needed to provide services may be required. Falsifieation
of any inforrnntion rvill be justilicatian frr denial.
or a represenfative rn*st be *t rvater allocafiorr hearirg.

;lpplic*rt's

Appricant's Phsne

# g?*+fi -*{

t

2. Appliurnt's fi,m*il Atklress

6s

ntL

3. Applic*ut M:riling Address
4. Properlv Owner's Namr

ownefs

# g*:?Vs :.#Z.f

Phone

5, Propsrfy Oryner's llilailing Address

eC
LE

6. Senice Arl*lresf {i*eluding Strcct lf*ms} or Lor*tiaa

7,

"TYPE OF BEYELOP*IENT

:

Res

Tot;rl # of

idential/lllulti-

tnits

Fa m

*.^b.*

Commercial {State Typci

Residential.$ingle F*mily

Zlnstitutional (State ?ype)
X Ot*er{State'f"rp*} {t}Toi.let.*_-

ily

I Tot*I # ef B*drooms

*4

_ .._-

-

8. If applicable and,ior required, I am rvilling t* arl*ex ths entire prsperty for which utiliry service is requested i:rto the Torvn
of Boone Cooperate Lirnirs? Yes .gfi#or. {Entire Parcells Are in T*rvn Limit's} }'lot Arplicable
9. If applicable and/or required, I am willing to comply with the Town of Boone Unified Development
10. If applicable an#or required. I am
for rvhich this application is made

rvillim to pay for all

?&{ or Np.

costs associated rvith providing utilit-v services ta tlre praperty

0*o

c5

11. Tax Psrcel Identification hlumber {P,l.N.} Required

12. ls the property for which this application is made undeveloped (i.e. without structure or
13. Has the property for u'hieh this
1

Ordinan..rffi
\: or No.

sirce ?$05? Yes

is n'rade

4. Appl icantr0rviler Signature

vacaLtf ygg or ES

sr &.

Da{e of Application

3l

TS BE COMPLETEI} BY STAFF

|

Date Appl ication Received

case#

131 I

2{ll7

Sraff

Initial

tr.op

OTTOOJ

Preperfy Jwisdiction: Town

Lirrrits

ETJ

Count-v _X

..._

_

Stafl

lYorks

Staff Approved In House
Couneil

Approved

Date

Cauncil

De*ied

Clerk Initial

Clerk Comnrents
Date Schedirled fbr: Torvu Council Agenda

Februarv 15-

2017

Stafflnitial

EoP
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Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

1.

7.1.a

APPLICATION FOR WATER AI\ID SEWER UTILITY SERVICE
Town of Boone Public Works DeparEnent
Utilities and Engineering Division
Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

NRCD Discharge Schedule - Calculated by Elisa O. Phillips

Applicant's Name: 'W. Brett Scantlin
Property Owner's Name: Watauga County
Service Address: 694 Landfill Road
Type of Development: Adding Bathroom

NRCD Rate
o

is:

15 Gpd

Proposed project

will consist of: Bathroom with 1 Toilet

Comments: This project request is scheduled to appear before Town Council on
February 16. 2017. Project could not be aoproved In-House as parcel is in the Countv.
This projects total sewer allocation request is for 15 Gpd.

If you have any further questions or concerns,

Please feel free to call me at 828-268-6251

Thank you.
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To:

Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

Public Works Department
Utilities Division
Mayor Brantz, Town Council Members, an{ Town Manager

From: Ricky L. Miller, Public Works Director 4-lDate: February 3, 2017
Subject: W'. Brent Scantlin Service Request

Mr. W. Brent Scantlin is requesting to obtain sewer services for properties located
on/near 694Landfill Rd. Ordinance 11-01 does not allow for staff to approve service
connection requests for properties located outside the Boone Corporate limits. Staff has
calculated a predicted usage of 15 gallons per day for this request. This property is
located in the Watauga County Jurisdiction, the primary pressure zone, and is already
receiving water service and is adjacent to an existing sewer main.
Thank you. If you have any questions, or require any additional information feel free to
contact me.
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7.1.a

PLANNING ANALYSIS
UTILITY SERVICE REQUEST
FEBRUARY 2017
REQUEST
Page | 1
APPLICANT:

W. Brett Scantlin for Appalachian State University

PROPERTY OWNER:

Watauga County

ADDRESS:

694 Landfill Road

TYPE OF DEVELOPMENT: Greenhouse (multiple buildings owned by Watauga Co. are located on the parcel).
SIZE:

39.48 Acres

JURISDICTION:

Watauga County
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Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

Watauga County PIN: 2920482773000

7.1.a

ANALYSIS
COMPREHENSIVE PLAN UPDATE
1.1 Overall Objectives for the Boone Comprehensive Plan (p. 15):

Environmental Quality: Address and monitor growth factors and activities that contribute to water, air, light,
and noise pollution.
Trees: Conserve existing trees and plant new trees, especially hardwoods.
Automobile Transportation: Maximize the efficiency of existing facilities, but not at the expense town and
neighborhood character and livability. Build or expand transportation facilities and parking areas as needed,
but with care. Work to reduce auto dependency, use, and congestion.
Bikeways: Implement the planned system of bikeways as a legitimate transportation alternative. Unify with
greenways and other pedestrian facilities where possible.
Mass Transit: Enhance and support the mass transit system as an effective alternative to the congestion
created by the individual automobile.
Pedestrian Movement: Encourage a system of sidewalks, paths, crosswalks and compact development
patterns which make it easy to get around Boone on foot.
Infrastructure: Engage in long range planning for water and sewer systems, stormwater runoff, natural gas,
and other utility systems. Place overhead utilities underground whenever feasible.
Public Safety: Maintain a high level of policing and fire protection and plan the expansion of public safety
services to coincide with projected population increases and identified needs.
Energy and Waste: Reduce waste generation, and the consumption of energy and water. Develop area
recycling programs to the fullest. Encourage an anti-litter consciousness among residents and visitors.
University: Emphasize cooperative planning among the Town, County, and University.
Downtown: Support and enhance the cultural and historic significance of downtown Boone, and affirm its
appealing, pedestrian orientation.
Recreation: Strive for additional public recreation facilities, especially sports fields, greenways and indoor
recreation centers.
Neighborhoods: Ensure the livability of neighborhoods, especially through land use and traffic planning.
Public Involvement: Encourage active public involvement and volunteerism to expand the effectiveness of
community planning and action.
1.2 Growth Strategy Map (p. 17): The property is located within the Secondary Growth Area. The Secondary
Growth Area is that portion of the urban growth area where urban level services can be provided but on a
lower priority basis than in the primary growth area.
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Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

The following objectives, which have not been listed in any particular order of importance, are deliberately
broad in scope and less specific than either a policy statement or an implementation action.
Page | 2
Economic Development: Acknowledge the area’s natural beauty, university, and medical center presence as
the Town’s greatest assets for economic development and jobs creation. Treat them accordingly.
Community Appearance and Community Character: Blend the built environment with the natural, scenic, and
historic character of a High Country small town. Especially discourage commercial strip development, cluttered
signage, and “cheap” apartment buildings.
Open Space: Integrate open space and greenways into the urban fabric of the Town. Preserve the countryside
by discouraging suburban sprawl. Avoid development in floodplains, on ridgetops, and on steep slopes.

7.1.a

Staff has reviewed land use and comprehensive plan policies, and listed those policies which in staff’s opinion
have a bearing on the request. Council should review these policies carefully. Each member may make his or
her own interpretation as to the relevance of each and which carry the most weight thereby shaping their
overall recommendation.

Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)

2.1
THE ECONOMY
Page | 3
2.1.1 Economic Development
A. The Town shall protect and enhance a high quality of life, image, cultural amenities, and natural beauty as
the most effective, long term component of an economic development strategy.
D. Economic development efforts shall encourage the revitalization and reuse of currently unused or
underutilized structures, sites and infrastructure in appropriately located areas.
2.2 INFRASTRUCTURE
2.2.2 Utilities
A. Extensions of water and/or sewer services that could result in scattered, non-directed development and
costly provision of other urban services shall be prohibited.
B. Water and sewer services shall be concentrated within the limits of a geographically defined Urban Growth
Area. The Primary Growth Area shall receive first priority for the provision or enhancement of water and
sewer services.
C. The Town shall consider the highest level of participation in the cost of providing water and sewer services
within the Primary Growth Area with the next highest level of participation considered for the Secondary
Growth Area.

BOONE 2030 LAND USE PLAN
The 2030 Land Use Plan works together with the
Town’s Comprehensive Plan and other plans
and programs to provide for the Town’s long
range growth. The Land Use Plan is a threedimensional framework for the comprehensive
plan and serves as the basis for all the facility
and service needs of the Town. The Land Use
Plan serves as the guiding vision and policy basis
for determining the appropriateness of any
development or redevelopment that is
proposed for the Town’s planning jurisdiction.
This property is located with an “industrial” area
on the Boone 2030 Land Use Plan. As regional
employment centers, industrial districts also fall
into the G-3 sector. Industrial development is
shown around the existing Boone Industrial Park
and in areas where industrial and distribution
facilities are currently located.
Sector G-3, otherwise indicated in dark
orange/red, is intended to apply along highcapacity regional thoroughfares at major
transportation nodes, or along portions of
highly-traveled corridors. G-3 land generally
falls within areas for higher-intensity regionalPacket Pg. 49
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serving development. Care should be taken to limit the length of G-3 corridor developments to avoid the
creation of lengthy, undifferentiated linear strip development. Attention to local geography and environmental
conditions can assist in this definition, with special attention given to areas in O-1 and O-2 sectors along water
courses. Appropriate Land Uses/Development Types:
single-family and multifamily residential 

neighborhood-serving commercial uses (retail and office) 
civic uses 

traditional neighborhood developments 

neighborhood centers 
regional centers 
industrial districts 

Page | 4

Zoning
None- Watauga County jurisdiction.
Land Use
Landfill site, Accessory Structures, Greenhouse, Forest Service Office
North
East
South
West

Adjacent Zoning
Not Zoned (Watauga County Jurisdiction)
Not Zoned (Watauga County Jurisdiction)
Not Zoned (Watauga County Jurisdiction)
Not Zoned (Watauga County Jurisdiction)

Adjacent Land Use
Across 421-Vacant, Manufactured Home Park
Vacant; Rock Knob Park
Single-family dwellings
Vacant; Watauga County Buildings for Animal Control & Landfill

Possible Permitting Track(s)
Only a building permit would be required for the installation of a “toilet” in an existing building.
Transportation
Access to the property is from US Hwy 421.
Annexation
In order to be annexed the property owner must demonstrate the ability to meet the standards for satellite
annexation as required in General Statute Chapter 160 A, Article 4A, Part 4:
1.
2.
3.

4.

STANDARD

ANALYSIS

The nearest point on the satellite area must not be more than three miles from
the primary limits of the Town of Boone.
No point on the satellite area may be closer to the primary limits of another
municipality than to the primary limits of the annexing municipality.
The area proposed for annexation must be so situated that the municipality will
be able to provide the same services within the satellite area that it provides
within the primary limits.

This property is less than 3 miles away from the
corporate limits of the Town of Boone.
No other municipality’s primary limits is closer to
the subject parcel.

If the area proposed for annexation, or any portion thereof, is a subdivision as
defined in GS 160A-376 all the subdivision must be included.

The area within the proposed satellite limits plus the area within all other
satellite corporate limits may not exceed ten percent of the total land area within
the primary corporate limits of the annexing municipality.
Prepared by Planning and Inspections Staff
5.

Needs further review and comments from all
impacted departments.
Staff recommends the property owner submit a
legal opinion on this matter. This parcel may be
part of a subdivision as defined by General
Statutes; with satellite annexations the entire
subdivision would have to be annexed in order
to meet statutory standards if annexation were
desired.
Currently, the area within all the satellite
annexations equals approximately 1.5% of the
total area within the corporate limits.
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Attachment: W. Brett Scantlin Service Request (1415 : W. Brett Scantlin)






7.1.b

WATAUGA COUNTYOFFICE OF THE

COUNTY MANAGER

*/

Administration Building, Suite 205 - 814 West King Street - Boone, NC 28607— (828) 265-8000
TDD 1-800-735-2962 - Voice 1-800-735-8262 -FAX 2-R)264-3230

Mr. Rick Miller
Public Works Director
Town of Boone
567 West King Street
Boone, NC 28607
Dear Mr. Miller,
Appalachian State University has applied for connection to the Town's sewer system for their
greenhouse located on the County's landfill property. I understand that a hardship claim must be
made for utility connections outside the Town limits. The University leases the property from
the County for the greenhouse: its location is just east of the NC Forest Service office. The use
and occupancy has increased such that a restroom is now required. The greenhouse is currently
connected to Town water. The Forest Service office is connected to water and sewer, so a sewer
line is very near the greenhouse.
The landfill was closed and capped in 1993 due to groundwater pollution which spread beyond
the boundaries of the property. Due to thorough and continuing remediation as well as
continuing monitoring by the NC Division of Environmental Quality (NCDEQ), the pollution
issue is greatly improved, particularly beyond the landfill boundaries. Town water and sewer
connections were provided to all of the buildings on the property and water connections to
several properties nearby as part of the solution to the problem. Drilling wells or placing septic
systems in the ground on the landfill property could impact the groundwater, and is discouraged,
if not prohibited, by NCDEQ. Accordingly, the University faces a hardship in that a restroom is
being required and a septic system is not acceptable.
I would respectfully request that since Town sewer is nearby, and connection could easily be
made, the hardship be recognized and a sewer connection be allowed. Thank you for your
assistance on this matter.
Sincerely,

RJA.-V
Deron T. Geouque
County Manager
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Attachment: Hardship Letter (1415 : W. Brett Scantlin)

February 10, 2017

8.A

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Jane Shook

Department: Planning and Inspections

Contact Phone # 828-268-6960

Date Submitted:Feb. 3, 2017

Email: Jane.Shook@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
Consideration of Items Heard at January Public Hearing

Summary of Information:
A public hearing was held on Jan. 23, 2017, to hear the following cases:
1. Case 20160796 King and College Mixed-Use Planned Development Zoning Map Amendment
2. Case PL00145-010417
Brown of Boone III, LLC General Use Zoning Map Amendment
3. Case PL00147-010417
Administrative Mechanisms/ETJ Modifications - UDO Text
Amendment
The Planning Commission met immediately following the public hearing and made
recommendations on all cases heard at the public hearing. Staff reports for each have been
revised to include the recommendations. Note: The Planning Commission moved to table Case
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20160751 Modifications to UDO Articles 15 (District Uses) and 16 (District Standards) to the
regularly scheduled February Planning Commission meeting. This case was originally heard at
the November public hearing.
The draft Town Council/Planning Commission joint public hearing and Planning Commission
meeting minutes for Jan. 23, 2017, are attached.

Packet Pg. 53

8.A.a

COUNCIL MEMBERS:

Mayor Rennie Brantz, Mayor Pro-Tem-Lynne Mason, Jeannine
Underdown Collins and Charlotte Mizelle

PLANNING COMMISSION
MEMBERS:

Chairperson Eric Woolridge, Vice-Chairperson Connor Boyle,
Kate Hayes, Elizabeth Shay, Matthew Vincent and Adrian
Thompson

STAFF PRESENT:

Jane Shook, Director of Planning and Inspections, Brian Johnson,
Urban Design Specialist and Marlene Crosby, Board Secretary

OTHERS PRESENT:

John Ward-Town Manager and Allison Meade-Town Attorney

CALL TO ORDER
Mayor Rennie Brantz called the hearing to order at 5:35 p.m.
CASE 20160796 KING AND COLLEGE – MIXED USE PLANNED DEVELOPMENT
Robert Flanigan has filed a Zoning Map Amendment Petition for a planned development
consisting of a mixed-use building containing both residential and commercial uses, along with a
separate a townhouse building for properties located at and near 302 W. King Street (Watauga
County PINs: 2900988588000 and 2900988402000). The mixed-use building will contain 60
dwelling units with 60 bedrooms; with the following uses proposed to be allowed for the
commercial portion of the building: Use 11.21 Medical Office Category 2. The Townhouse
building will contain 2 dwelling units with a total of 4 bedrooms.
Ms. Jane Shook, Director of Planning and Inspections presented the case as presented in the
meeting packet and she said the applicant was at the meeting to answer any questions on the
case.
Mr. Tucker Deal, Attorney from Deal, Moseley and Smith introduced the team that is working on
the development. He gave a presentation of the proposed planned development and answered
questions on it.
Mr. Deal said that Mr. Bill Dixon and Leigh Blevins from Appalachian Architecture, Mr. Michael
Trew from Municipal Engineering and Mr. Trent Moody from Davenport were present at this
meeting to answer questions.

1
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Mr. Deal said the property owners are Dr. Ryan Woods and Mr. Bob Flanigan and Ms. Annie Pipes.
Mr. Deal noted that it is the expansion of Dr. Wood’s chiropractic business that was the seed for
the proposed planned development.

Mr. Deal talked about the long-range plans of the Town. He said this would be an infill project in
the Town’s G-4 sector which is covered on page 38 of the meeting packet.
Mr. Bob Flanigan came to the podium and gave a brief history of his and Ms. Pipes work history
in Boone. Mr. Flanigan said that he and Ms. Pipes own a successful real estate business in Boone.
Mr. Flanigan said he has worked as a CPA and has worked with the Mountain Television Network
and has done consulting type work at the local CPA firms in Town.
Mr. Flanigan further noted that he, Ms. Pipes and Dr. Woods are not developers and they rely
heavily upon the professionals that are working on their team because they realize their team
knows the Town of Boone very well.
Mr. Flannigan said that he did meet with the neighbors and he did take their concerns into
consideration. He encouraged the property owners present at this meeting to share their
concerns for this proposed planned development.
Dr. Ryan Woods talked about his need to expand his business to get more square footage and
parking. He said that when learned about the Hospitality House property from Mr. Flanigan and
Ms. Pipes and they all decided to invest in the two properties for this proposed planned
development.
Mr. Bill Dixon, Appalachian Architecture presented the information on this case. He noted that
he is from Boone. He went away for architecture school for about ten years and came back to
Boone and has been practicing for about 25 years. He said that his firm has been involved in
many of the mixed-use developments of late starting with Boone Point. He said his firm believes
in this proposed planned development and is proud to be a part of it.
Mr. Dixon presented a model and said the team has been working on it for about one year and a
half year. He said they explored about nine iterations of the proposed model.
Mr. Dixon said while the team was working on this, they had met with Mr. John Ward, Town
Manager and his Staff and the neighbors.
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Mr. Deal said that both parcels of this project are zoned B-1 and they front on King Street.
He said the lot owned by Dr. Woods is the former Hospitality House parcel which includes two
non-conforming buildings and the other parcel is owned by Mr. Flanigan and Ms. Pipes which is
a vacant parking lot area formerly owned by the First Baptist Church. Mr. Deal said that both
properties are tax exempt and if they are developed, would yield tax value for the Town.

8.A.a

Mr. Dixon talked about the topography of the proposed site. He said from the lowest point on E.
King Street to the highest point on Wallace Circle there is a 65-foot elevation. He said along E.
King Street from the lowest point to the highest point, there is a 15-foot elevation change.

Mr. Dixon said one of the main concerns is the zoning that is around the proposed site. (He said
immediately to the right and east and the side of the project is a property which is and old singlefamily home which is a multi-family use with five or six apartments). Mr. Dixon said the Campus
Ridge Apartments are behind the proposed project which is a R-1 zoned property and it is a multifamily building with 12 or 16 units. Mr. Dixon said that the property owned by Mr. Todd Pearce
does not have a structure but Mr. Pearce has indicated that he is going to build a structure on it.
Mr. Dixon said the property directly across from Wallace Circle is owned by Mr. Richard Kilma
and that property is zoned R-1A. Mr. Dixon said the property located immediately to the left in
the upper right owned is owned by Ms. Marsha Turner and it is zoned B-2 with a single-family
use. Mr. Dixon pointed out that the building to the left of the building is The Beanstalk building.
Mr. Dixon noted that the applicant’s primary concerns are protecting the neighbors. He said a
lot of the design was made to protect the Grand Boulevard and Wallace Circle neighborhoods.
Mr. Dixon explained the proposed project includes the two town homes on Wallace Circle. These
town homes will have two parking spaces and a private garage in the basement.
Mr. Dixon talked about the interface and overlay districts being considered in the Downtown
area. He said this project is just inside the interface district and just outside of the Downtown
Historic Core.
Mr. Dixon pointed out on the map the location of the chiropractic office and the parking inside
and outside of the building with a surface lot.
Mr. Dixon pointed out that the King Street building is a mixed-use building with commercial and
parking on the main level with three-stories of apartments about the commercial. He said the
primary entrance will be off King Street because of the topography.
Mr. Dixon said the overall design was to put the primary building on King Street and transition
into a small type residential space at the top of Wallace Circle.
Mr. Dixon explained the deviations from the Unified Development Ordinance with a PowerPoint
Presentation permanently attached). He noted that the deviations should be looked at as a
whole because they are all tied together, he said it is difficult to separate each one and judge
them on their own.
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Mr. Dixon said the property was rezoned B-1 several years ago, he said the history of the rezoning
is located in the meeting packet.

8.A.a

Mr. Dixon said that currently the UDO does not consider parking a commercial use for mixed-use
projects. He said that commercial parking is essential for their commercial space. He said the
rare thing about this commercial use is it comes with its own commercial tenant. He said this
commercial space will not be vacant with a for lease sign on it like other buildings in Boone. He
said the chiropractor business needs parking located adjacent to his business that is covered and
on the same level as his business.
Mr. Dixon explained the second deviation and he said the current UDO wants 100 percent
frontage on King Street, he said they are proposing to have 42 percent which is shown in the
hatch lines on the plans. He said the other 58 percent is for parking that is essential for the
commercial success of the property. The parking is screened from the public view with store
front windows to simulate a commercial use.
Mr. Dixon explained the third deviation of the frontage the street level façade is supposed to
have 60 percent of windows on King Street and 30 percent on Wallace Circle. He said the reasons
for the King Street percentages and the 28 percent for Dr. Wood’s area is two-fold. He said the
topography does not allow for full height windows nor does a doctor’s office want full-height
windows in their office. He said it was a compromise to reach 28 percent in his office area. He
said the blue lines that are seen on the drawing represents a full 100 percent. He said there is 43
percent in the parking area. He said the primary reason for the difference in the 100 percent and
43 percent is because the wall was raised up to conceal the cars and their bumpers and tires. He
said this deviation is because of the topography change where King Street goes up 15 feet from
right to left.
Mr. Dixon explained the fourth deviation he said the UDO required that structured parking be at
the rear of the building or below street level floor. He said at the Wallace Circle the parking is
below and behind the building. He said that part of the King Street parking is behind the building.
He said the reason for this deviation is because of the topography not allowing the parking to be
at street level. He said the blue-shaded area on the map is at street-level on King Street which is
at the primary entrance and the covered parking area.
Mr. Dixon explained the fifth deviation to the site footprint. He said the current UDO requires
that the footprint cover 50 percent of the square footage on the site. He said the topography
would not allow that percentage, therefore, they are proposing a 25 percent of lot square footage
for the site. He said this deviation is being proposed due to the topography and to provide open
green space on the site. He said a 50 percent footprint would overwhelm Downtown Boone and
it would in his opinion be inappropriate.
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Mr. Dixon explained the first deviation regarding the square footage of the proposed building,
they are providing a 38 percent commercial use on King Street for Dr. Wood’s office. He said he
felt like it was not appropriate to have commercial use on Wallace Circle because it is would not
viable in that residential neighborhood, therefore they proposed a zero-commercial use in that
area.

Mr. Dixon explained the sixth deviation. He said the buildings meet the setbacks. He said the
deviation that they are requesting is shown on the drawing in the blue hatched area which shows
the retaining wall along the eastern property line that borders the Mac house and Campus Ridge
Apartments. He said the retaining wall has to be eight feet tall due to the topography. He
explained that the UDO requires a 15-foot buffer and sidewalks are allowed in the buffer. He said
the UDO allows the buffer to be reduced to ten-feet, if you have a six-foot opaque fence located
in the middle of your 10-foot buffer. He said on the site, they have an 8 foot retaining wall as
you leave King Street. He said it did not seem reasonable to put in a six-foot opaque fence in
addition to an eight-foot high retaining wall to separate two multi-family parcels. He said the
deviation request is to allow the applicant to not have a fence but allow the retaining wall to act
as a fence. He said the neighboring property owners have been positive about these proposed
changes which includes the landscaping and buffering on their property. He said there are some
off-site improvements that they are proposing regarding the gulley.
Mr. Allisson Meade, Town Attorney asked if the building code will require fencing as a safety
requirement at the top of the retaining wall. Mr. Dixon explained it depends on the distance
between the sidewalk and railing. He said they have discussed a small fence with a 42-inch railing
that could be planted with holly and other thick landscaping. He said there is about 10 feet
between the walkway and the top of the wall.
Mr. Dixon explained the seventh deviation. He said the building height restriction is 40 feet. He
explained because of a 15 feet elevation change along King Street and in some places the building
height is below 40 feet; there is no way that they can acknowledge up front that they can reach
the current UDO requirement of 40 feet. He said the proposed project is not viable without a
four-story building. He said they have tried to keep the building height as low as possible while
at the same time try to appeal to a better upper end market. He said they are proposing to
deviate from the standards and propose 49’ to 54’, (9-14’) over maximum building height.
Mr. Dixon talked about the Wellness District allowing the parapet height to not be included in
the calculation because they are better screening than a chain-link fence.
Mr. Dixon said with Wallace Circle being 65 feet higher than King Street, it is impossible to screen
the rooftop units from some places on Wallace Circle. He said it is a trade off on what is allowed
on King Street and the scale of King Street from what the applicant needs to make it viable. He
said that topography and the market had a lot to do with these proposed deviations.
Mr. Dixon noted that Mr. Flanigan and Ms. Pipes have investigated for the project to include solar
power by taking advantage of the south facing area. He said he would try to get some passive
solar proposed into the project with taking into consideration the budget of the proposed
project.
Mr. Dixon said the height deviation is relative. He said the proposed building on King Street is 52.
4 feet down to 40 feet high in some places.
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Mr. Dixon explained the ninth deviation, he said the UDO requires that no site walls shall exceed
eight feet in height. He said because of a change in elevation across the lot, the exceeding of the
maximum wall height is necessary to provide adequate parking for the development. He said
that allowing this small deviation will help minimize the amount of grading while allowing them
to meet the Town’s new minimum parking standards for mixed-use. He said that section of the
wall will be located between the buildings and shielded from the view of the public.
Mr. Dixon explained in deviation 10-A, the UDO required that they provide a Type “B” buffer
along the Western property line. He said due to site constraints, they are requesting a deviation
to reduce to a Type “A” buffer by adding a fence as an option. He noted that the UDO requires
that the fence be placed in the middle of the buffer. Mr. Dixon said the applicant would like the
flexibility to work with Ms. Turner on the placement color and materials of the fence.
Mr. Dixon said that Ms. Turner has expressed that she wanted a walkway with a gated entrance
that will allow her a safer entrance to King Street.
Mr. Dixon explained in deviation 10-b, the UDO requires a 15 foot buffer. He said on the Eastern
property line, they are proposing a reduced buffer from 15 feet to 10 feet and only installing the
fence along the dumpster enclosure.
Mr. Dixon explained in deviation 10-B, the UDO requires a 15 foot buffer. He said they are
proposing on the Eastern property line to have a reduced buffer from 15 feet to 10 feet and are
not planning on installing the fence except along the dumpster enclosure.
Mr. Dixon opened the floor for questions. Mr. John Ward, Town Manager asked about the
approximate height of the parapet wall. Mr. Dixon said the parapet height is about four and onehalf feet high and it tapers down to 18 or 20 inches at the lower part of it. He said this is to
insulation and other building issues.
Planning Commission Thompson asked what the backing parking is for along King Street. Mr.
Dixon said that parking is essential to making this project work. Mr. Dixon explained that there
are three tiers of parking for this proposed project and it would all be controlled within the
residential leases. Mr. Dixon said the applicant felt like parking is needed to appeal to the market.
Mr. Dixon explained that topographically, they tried to get a driveway steep enough to come up
to the upper parking from King Street but it was too steep. He said the other option was to locate
the driveway on Campus Ridge Drive and get it below and beyond Wallace Circle.
6
Packet Pg. 59

Attachment: Public Hearing Minutes_Draft (1411 : Public Hearing)

Mr. Dixon explained that the eighth deviation is dealing with height because of the R-1 zoned
property. He said the adjoining property to the East which is Campus Ridge Apartments exceeds
35 feet in height and is zoned R1. He noted that he felt that the R1 property is not zoned
correctly. He said the current non-conforming use is multi-family. He said it is required for
structures located within 100 feet of an R1 property may not exceed 35 feet in height. He said
they feel that it does not seem reasonable to limit the use of the subject property.

8.A.a

Mr. Ward noted that the parking ratio is 87 ½ percent.
Mayor Pro-Tem Mason asked Mr. Dixon to review the current parking proposal for residential
and commercial parking. Mr. Michael Trew from Municipal Engineering said on the first level in
covered parking there are 22 spaces which includes 10 commercial spaces, the second level
surface parking has 27 spaces, long-term parking is 13, the town homes have four spaces for a
total of 66 parking spaces. Mr. Tucker said the parking would be assigned to prevent any further
increased traffic.
Mr. Trew said that this could

Mayor Pro-Tem Mason asked about the eleven commercial spaces and are they for specific uses
24/7. Dr. Ryan said the 11 spaces could roll over but they are specifically for his chiropractic
business from 8 am to 5 p.m. Planning Commission Member Vincent asked how many employees
would be parking there. Dr. Ryan said right now, he has three employees. Mr. Dixon reiterated
that it is critical that Dr. Ryan can get enough commercial reserved parking for his chiropractic
business.
Council Member Mizelle asked would the employees’ park in five of the parking spaces. Dr. Ryan
said yes potentially they would. He also noted that he does have one employee that walks to
work.
Council Member Mizelle said that visitor parking has been an issue in the past as it relates to
towing and booting.
Council Member Mizelle asked if there has been any resolution on how the storm water draining
into King Street will be handled because it will be a lot of water due to the steep topography and
surface parking. Mr. Trew said that this topic has been a concern since the beginning. He said
that they have spoken with the North Carolina Department of Transportation regarding this topic
and there is no infrastructure on King Street. He said the closest storm drainage where the water
can go underground into a pipe is at Earthfare. He said there are some improvements slated for
the intersection of King Street and College Street. The NCDOT has a preliminary approved plan
for a round-about. He said they have been in communication with the Wilkesboro NCDOT office
to get a design for it, so they can try to tie into it. He said this project has been delayed. He said
that one option is to discharge the storm water into King Street similar to what happened across
the street. He said the UDO does not allow the proposed project to discharge any more than
what is currently running off of the site. He said a storm water retention system will have to be
provided that will go in the middle of the surface parking lot. He said the UDO says you have to
pick a certain size design storm to detain. He noted that the storm has recently been changed
from a 10-year storm to a 25-year storm. He said he has been in conversation with the Planning
and Inspection Department and NCDOT regarding creative ways to throttle that discharge down.
He said any storm less than a 25-year storm will run right through the system and will not detain.
He said these are the types of storms that we get in the summer in afternoon thunder storms,
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Mayor Pro-Tem Mason asked if there will be any visitor parking.
be addressed.

8.A.a

like when the Boone Mall gets flooded. He said these types of storms are not to the caliber of a
25-year storm.
Mr. Trew further explained that the Town has a small drainage system that dumps onto the
proposed development that will have to be dealt with for this proposed project. He said it
currently runs across the property.

Vice-Chairperson Boyle said if they can include any techniques to reduce the water even further
before it gets to the retention system to reduce the amount that goes onto the streets.
Mr. Trew talked about obtaining an easement for a retaining wall along the property line and a
proper walkway and a set of steps could be constructed by the applicant. Mr. Trew further
explained that Ms. Turner asked for a pathway for her to access King Street and they have
accommodated her request.
Mayor Brantz asked about the widening of the King Street sidewalk. Mr. Trew said he has spoken
with Mr. Eric Gustaveson from the Town of Boone Street Department. Mr. Trew said at first, they
were going to try to put in brick pavers where there is only a little bit of grass but Mr. Gustaveson
requested that the sidewalk be made of concrete similar to the sidewalk in front of the Turchin
Center. Mr. Trew said that they can honor this request.
Mayor Pro-Tem Mason asked if the applicant would willing to put in a sidewalk that is consistent
with the Town of Boone’s sidewalk plan because this part of Town has been incorporated into
the Downtown area. Mr. Trew said that when they talked with Mr. Gustaveson, he noted that
he preferred just a concrete sidewalk because of maintenance issues. Mr. Trew said the applicant
would entertain that request, if it is in the long-range plans of the Town.
Council Member Collins said that this proposed project needs to be a part of the Municipal
Service District.
Mayor Brantz asked if the balconies were decorative and not functional. Mr. Dixon said that was
correct so the window can be opened to obtain fresh air.
Chairperson Woolridge asked Mr. Dixon to explain the long-term parking. Mr. Dixon said this type
parking will be controlled by the leases. It is intended to be used for people that do not use their
cars daily or who only uses their cars once or twice a week. Mr. Dixon said the intent of this topic
is to reduce the traffic impact on Wallace Circle.
Chairperson Woolridge had some questions on the rendering regarding the proposed building
facade. Mr. Dixon said there are pilasters every 20 or so feet which are coming out 4 inches on
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Vice-Planning Commission Chairperson Boyle asked Mr. Trew if all the water that comes across
this property will go into the retention system. Mr. Trew said they can catch 90 or 95 percent
but they cannot catch every single drop that lands on the site, like the driveway below the site.
Mr. Trew noted that the roof is designed for the water to go into the retention system.

8.A.a

the brick and 6 inches on the rock. Mr. Dixon said that pilasters are being used to divide up the
building on the façade. Chairperson Woolridge asked about the depth of the planters. Mr. Dixon
said they vary and some of them are about five to eight feet on the front of the building.

Mayor Pro-Tem Mason asked about the two-bedroom town homes and if they would be for rent
or for sale. Mr. Dixon said he thinks they will be for rent. She asked would the applicant be willing
to restrict the occupancy to the single-family occupancy requirements to no more than two
unrelated to facilitate a transition.
Mayor Brantz asked about a lighting plan. Mr. Dixon said the Town of Boone have strict standards
regarding lighting plans. Mr. Dixon said they would meet or exceed the lighting requirements
and they plan on keeping the lighting low as to not impact Ms. Turner. He said they are working
on a proposed lighting plan.
Mayor Brantz if the bus stop they refer to, the Appalcart. Mr. Dixon said yes it is the main bus
stop on campus.
Mayor Pro-Tem Mason asked about the building materials. Mr. Dixon said they are using repurposed rock on the entry way of the building.
Vice-Chairperson Boyle asked if the applicant is considering active solar. Mr. Dixon said yes but
it would be budget driven.
Vice-Chairperson Woolridge asked Mr. Dixon about the scale of the building to the size of the
sidewalk. Mr. Dixon said the seven-foot sidewalk and the eight-foot planter will make the scale
of the building much better. He said he is alright with the scale of the building with the addition
of the belly band dividing up the building. Chairperson Woolridge asked if the seven-foot
sidewalk is adequate for a sidewalk to the scale of the building. Chairperson Woolridge asked
from a design perspective, is it possible for the sidewalk to be made wider or look at possibly
changing the planters. Mr. Dixon said he is not sure the building can be moved because it is so
tight on the site.
Chairperson Woolridge confirmed that from the curb to the back of the building there is
approximately 15 to 18 feet or so with a planter along the side of the building. He asked if the
applicant has explored other options rather that the use of the planters. Mr. Dixon said that the
water meter installation may affect the planter installation.
Mr. Ward said that he had directed Staff to work on modified language to the ordinance that will
help the meter installation situation. Mr. Dixon said they would love their planters to not be
covered with water meters.
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Chairperson Woolridge asked if the window-like openings in the garage were open. Mr. Dixon
said yes because the code requires a certain amount of ventilation due to exhaust. Mr. Dixon
said some fans may need to be added to the back left of the parking area.

8.A.a

Mr. Dixon said that it is an engineering question regarding a change to the scale of the building,
if the Planning Commission feels the sidewalk should be changed to nine feet wide and the
planters width reduced by two feet, they will consider it.

Mayor Pro-Tem Mason asked for the breakdown of units. She said she knows there are 64
bedrooms and does that number include the town homes. Mr. Dixon said there are 60 dwelling
units with 60 bedrooms in the King Street building and there are two dwelling units and four
bedrooms in the town homes.
Vice-Chairperson Boyle asked Mr. Dixon to provide the Planning Commission with their
presentation on this case.
The first speaker is Joe Todd. He grew up on Orchard Street and his family still owns two homes
on Orchard Street. He had a concern for the property owners on Wallace Street because of the
added traffic through Orchard Street and Grand Boulevard to the proposed project. He feels that
Wallace Circle needs to be widened because fire trucks cannot get in and out safely. He said that
he would like to see this proposed project be planned so that the construction traffic does not
degrade the neighborhood.
The second speaker is Pam Williams. She pointed out that the neighborhood meeting
information was supposed to be placed on the Town website, when large developments were
being proposed in the Town. She said she liked the layout of the building and the buffering
around it are good. She said if the town home is to serve as a buffer, then it needs to be zoned
R-1 to actually serve as a buffer. She said the floor level presented looks like it will fit in into the
area. She said she also felt this type of floor level should be required on every proposed project
because you need to be able to see from street level. She supports the use of planters on the
proposed project. She did note that she feels like the trees being embedded into planters is not
a very good practice for the trees. She said that she likes the large concrete planters to be used.
She said that the facades should be required on every large project. She is concerned with the
increased traffic going through the neighborhoods. She had some questions on the traffic
analysis and the expected 22 trips per day onto King Street. She said she finds this difficult to
believe because of the young professionals that will be traveling to and from work and suggested
that the applicant revisit the traffic impact analysis and to please put it on the Town website for
the public to view. She had a concern for the 10-foot retaining wall and suggested that it be
revisited to try to minimize the look of a high retaining wall and have the feel that you are driving
through a tunnel.
The third speaker was Diane Sprague. She lives on the upper side of Wallace Circle. She thinks
the appearance of the proposed building look good. She showed concern for the increase in
traffic because she has small children. She supports a walkable community.
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Chairperson Woolridge talked about giving the applicant giving more thought to alternative
designs for the sidewalk and about the possibility of 10, 12, 16 feet sidewalks in relation to the
scale of the building.

8.A.a

Ms. Sprague asked if the applicant would consider removing one of the floors of the King Street
building to reduce the amount of people living there. She noted that King Street has a huge traffic
problem. She asked what will be on the roof top of the King Street building. Mr. Dixon said
there will be some rooftop mechanical units and he can show her a drawing of the rooftop. She
asked about the traffic flow during construction and noted that the Wallace Circle is narrow and
congested.

The fifth speaker was Mr. Luke Turner the son of Ms. Marsha Turner. He showed a concern for
increased traffic during the day. He said the number of trips for Dr. Wood’s business traffic
should be included in the traffic study with the residential unit traffic.
The sixth speaker was Mr. Richard Kilma. He lives across from the proposed town homes. He
showed a concern for the increased traffic and speed of traffic because he has small children. He
said he would like to see a way to limit the speed of vehicles on the upper part of Wallace Circle
he suggested speed humps and making it a one-way street.
Council Member Mizelle said that the traffic report suggested some speed humps be installed on
Wallace Circle.
Mr. Tucker said that Mr. Trent Moody from Davenport Engineering was available to answer
questions and to address the suggested speed humps.
Mr. Moody talked about the traffic concerns at this proposed project. He said from a proposed
project of this size 156 trips would be generated per day. He said the 22 trips that were
referenced earlier in this meeting were during peak hours. He said 22 trips were entering and
exiting in the morning and 22 trips entering and exiting in the evening for the chiropractic facility
and the residential units.
Mr. Moody explained that how the traffic information was retrieved and after this review, the
level of service at each intersection was maintained. In this traffic study, it was taken into
consideration that a lot of the tenants will be walking especially with Sanford Hall and Downtown
being close by.
Vice-Chairperson Boyle asked if anything can be done to alleviate the construction on King Street.
Mr. Moody said short of widening, there is a round-a-bout concept at King Street and College
Street to keep cars flowing on King Street.
Mr. Ward told the Council that if they wanted to require the recommended speed humps or a
speed limit change they could make those recommendations as part of the conditions and the
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The fourth speaker was Mark Suggs. He said that he works at Appalachian State University and
walks to work. He said he has the same concerns as Ms. Diane Sprague. He is concerned with
increased traffic. He noted that a left-hand turn cannot be made from the proposed project and
he felt that this issue would put more traffic into Downtown Boone.

8.A.a

Town could work with the developer to install the speed humps to the Town’s standards they
could work out a reimbursement with the Town and the developer. Mr. Ward also mentioned
to the Council that they may want to look at including Wallace Circle, when they look to prioritize
the streets from year to year.

Ms. Meade asked if there has been any consideration to making Wallace Circle one way. Mr.
Ward said not that he is aware of. Mr. Ward said with other streets have been made one-way
streets, there has been a ripple effect of some other impact that has occurred.
Mayor Pro-Tem Mason talked about the Transportation committee proposing to Council in
February 2017 to have an engineer look at traffic calming on various streets in the Town and
some alternatives to foster increased safety in the neighborhoods.
Mayor Pro-Tem Mason asked if there is any on street parking is allowed on Wallace Circle. Mr.
Deal said there is some parking across from his house on Wallace Circle but it is not public parking.
Mr. Trew said that he heard someone say at one of the neighborhood meetings that the residents
of Wallace Circle had tried to make it one way and it did not work out very well. It was noted
that one time Wallace Circle was tried to be made one-way in each direction and because of the
issues with angles for entering the driveways, they decided to go back to a two-way street.
Mr. Trew asked Mr. Moody if Dr. Ryan’s, chiropractic business traffic was considered in the
number of trips. Mr. Moody said yes and it did not degrade the service level.
Ms. Sprague asked for clarification on the number of trips at the proposed project during peak
times. Mr. Moody confirmed that the traffic study shows 22 trips per day which is one entry and
one exit equals a trip. It was noted that only one-third of the cars would be coming out of the
development in the mornings. He further explained that the use of Appalcart was considered as
well in the trip study.
Mr. Dixon said the construction period would be about 16 months. He said they are looking offsite for construction parking. He said they have started a preliminary staging plan that would
attempt to keep construction traffic off of Wallace Circle with a goal to build from King Street and
up. He said they have spoken to the First Baptist Church about using their property for the
construction staging for the proposed project and there has been no commitment from either
party. He said there are spaces available at the church and they will talk with them about it. He
said they would like the flexibility to work the church on the organizing of the construction
staging.
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Mayor Pro-Tem Mason talked about Wallace Circle being in an older area of Town not meeting
current road standards. She asked about the fire department review. Mr. Ward said the fire
department has run templates so they can have a turning radius so they can access per all their
regular standards.

8.A.a

Mr. Dixon noted that NCDOT is putting in a five-foot bike lane coming into Town on King Street.
Mr. Turner asked if the project will be some pre-fab and traditional framing. Mr. Dixon said he
thinks there will be some pre-fab sections that would help speed up construction.
Council Member Mizelle asked Mr. Dixon about the scheduling of delivery trucks carrying building
materials. Mr. Dixon said they could build into the timeframe deliveries times that do not affect
the neighborhoods.

Ms. Lindsey, employee at Marathon Chiropractic encouraged walking in the Downtown area.
Mr. Deal gave a closing statement for this proposed project. He said in order to approve a
planned development it needs to be of equal or higher quality than otherwise required by a strict
application of district regulations that would otherwise govern. He said the design of the town
homes on Wallace Circle rather than commercial which would be required by the underlying
ordinance, the reduction in commercial space allows for additional parking for the business and
the residents, the ground floor level parking has a positive impact on Downtown Boone by
supplying sufficient parking for both commercial and residential uses, the reduction in building
footprint is sensitive to the environment and to the surrounding properties, the four-story
building height is in line with the Town’s long-range plans as represented in the Boone 2030 Plan,
whereas strict compliance with the ordinance would require a much greater footprint where they
would be lower height but much more building mass and excavation and impact on all of the
surrounding properties. He said these are not the only areas where they believe that this
proposed project strongly supports a positive finding from the Council but it is their opinion that
these items strongly support a good project for the property owners, the Town and for the
neighbors.
Mayor Brantz adjourned this public hearing.
Mayor Brantz called for a short break at 7:22 p.m.
Mayor Brantz reconvened the public hearing at 7:40 p.m.
CASE PL00145-010417 BROWN OF BOONE, III, LLC – GENERAL USE ZONING MAP AMENDMENT
The Town of Boone has initiated the zoning of a portion of property (Watauga County PIN:
2921303920000) owned by Brown of Boone III, LLC to B3 General Business and Corridor District
Overlay to coincide with the voluntary annexation of the property which is scheduled to be
completed on January 19, 2017 with an effective date of February 16, 2017.
Zoning is necessary due to the recent NC Supreme Court decision in December 2016 which upheld
Senate Bill 865 which removed the Town of Boone’s ability to exercise any extra-territorial
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jurisdiction (ETJ) related powers (Effective January 10, 2017). Prior to January 10th, this property
was zoned B3 General Business and Corridor District overlay.
Ms. Shook presented this case as outlined in the meeting packet. Ms. Shook said the annexation
process has been started on this property and during this process, the Town lost the ETJ. She
said the annexation is complete and the request is to rezone the property. She said that Staff is
recommending the same zoning as it was before the ETJ change.
There were no speakers for this case.

CASE PL00147-010417 – ARTICLE 2 ADMINISTRATIVE MECHANISMS – UDO TEXT AMENDMENT
The Town of Boone has initiated a text amendment to modify the UDO to remove or alter
regulations related to the Extra-Territorial Jurisdiction (ETJ). Modifications are necessary due to
the recent NC Supreme Court decision in December 2016 which upheld Senate Bill 865 which
removed the Town of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related
powers (Effective January 10, 2017).
Ms. Shook said the loss of the ETJ caused the Town to amend their ordinance which causes some
modifications to the size of some of the Town boards.
Mr. Meade explained that she also wanted to make some modifications to clarify continuation
meetings and quorum requirements. Ms. Meade said the Board of Adjustment will have five
persons with a quorum of four. And, she is suggesting that the Planning Commission go to a
number of seven members. It is currently eight in-town residents and five ETJ residents. She said
they chose seven because it is a very common number throughout the State. She said we already
have six town residents so the board roster can be filled quickly.
Mr. Ward confirmed that the quorum for the Planning Commission will be the majority. It was
noted that this proposed modification should help with getting a quorum for the Board of
Adjustment and the Planning Commission.
Mayor Brantz closed the public hearing on this case.
ADJOURNMENT
Mayor Brantz closed the public hearing for the Town Council at 7:22 p.m. and stated that the
Planning Commission can continue its deliberations.

___________________________
Rennie Brantz, Mayor

______________________________
Marlene Crosby, Board Secretary
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_________________________________________
Eric Woolridge, Planning Commission Chairperson
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COMMISSION
MEMBERS:

Chairperson Eric Woolridge, Vice-Chairperson Connor Boyle, Kate
Hayes, Adrian Thompson, Matthew Vincent and Elizabeth Shay

STAFF MEMBERS:

Jane Shook, Director of Planning & Inspections, Brian Johnson, Urban
Design Specialist and Marlene Crosby, Board Secretary

OTHERS:

John Ward, Town Manager and Allison Meade, Town Attorney

______________________________________________________________________________
CALL TO ORDER
Chairperson Woolridge called the meeting to order at 7:50 p.m.
Ms. Meade gave direction to the Chairperson on the new procedure on calling the Planning Commission
to order. Ms. Meade said that the Planning Chairperson should call the Planning Commission meeting to
order before the public hearing is opened, then when the public hearing is closed, then continue the
Planning Commission meeting.
ADOPTION OF AGENDA
Discussion ensued on modifying of the agenda for this meeting. It was the consensus of the Planning
Commission members to add the Election of Officers to the end of the agenda and if time permitting they
would address it at this meeting.
Vice-Chairperson Boyle made a motion to adopt the agenda as modified, seconded by Member Vincent.
Vote:
Aye – All
Nay – None
The motion passes.
APROVAL OF MINUTES
Member Shay made a motion to accept the December 14, 2016 Special Planning Commission meeting
minutes as written, seconded by Member Vincent.
Vote:
Aye – All
Nay – None
The motion passes.
CASE 20160796 KING & COLLEGE – MIXED USE PLANNED DEVELOPMENT
Robert Flannigan has filed a Zoning Map Amendment Petition for a planned development consisting of a
mixed-use building containing both residential and commercial uses, along with a separate a townhouse
1
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PLANNING COMMISSION MEETING MINUTES
MONDAY, JANUARY 23, 2017
(Immediately following Public Hearing)
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building for properties located at and near 302 W. King Street (Watauga County PINs: 2900988588000
and 2900988402000). The mixed-use building will contain 60 dwelling units with 60 bedrooms; with the
following uses proposed to be allowed for the commercial portion of the building: Use 11.21 Medical
Office Category 2. The Townhouse building will contain 2 dwelling units with a total of 4 bedrooms.

Vice-Chairperson Boyle said that he is in favor of this project as it has been presented. He said he has
some concerns about increased traffic. He said there is a traffic issue at this proposed project location
now. He also said there will be a traffic issue with any project at this location. He said that he agreed with
Chairperson Woolridge on widening the sidewalk space in the front of the development. He suggested
that he would like to see some of type of design be proposed to keep the building from looking so
monolithic.
Vice-Chairperson Boyle asked Mr. Tucker Deal. Attorney for the applicant what he had said at the Public
Hearing regarding the findings required for a planned development? Mr. Deal came to the podium and
gave a brief history of this proposed project and outlined the reasons that the proposed Planned
Development meets the four findings in the UDO.
Mr. Deal stated the reasons that the proposed planned development meets the findings in finding 1.a.,
the town homes fronting Wallace Circle rather than commercial produces a development of higher
quality, the buffer zones deviations including rehabilitation of an adjacent path walkway from Campus
Ridge Drive to the sidewalk, the placing of fencing along Ms. Turner’s property line with the accordance
with her wishes, the commercial use reduction results in additional parking for the business and the
residence, additionally the parking is pre-leased and it is not a deviation and it is not speculative
commercial use, ground floor structured parking helps meet the parking demand and prevent a negative
impact on Downtown Boone, the reduction of the building’s footprint is sensitive to the environment and
surrounding property and the four-story height is in line with the Town’s long-range plans where a stricter
application would require a larger footprint and massing of the building on the lot.
Mr. Deal stated the reasons that the proposed planned development meets the findings in 1.b.,the
structured parking would reduce the need to dig below grade, the Town Homes are an innovative solution
to blend development with the needs of the R-1 neighborhood, the sensitive design of the parking areas
meets the development and Town by hiding the parking between the buildings and the rehabilitation of
the right-of-way path from Campus Ridge Drive to King Street which is an innovative use of open space
and proposing to protect some of Ms. Turner’s viewshed.
Mr. Deal stated the reasons that the proposed planned development meets the findings in 1.c., it blends
the mixed-use at its most appropriate location fronting on King Street with lower density, the town homes
being in an appropriate location on Wallace Circle near a R-1A neighborhood, the parking areas both longterm and commercial supply ample parking in a cohesive development with commercial and residential
uses, the sensitive design and architecture of the building blends the development with the proposed
standards of the Downtown Boone corridor, it provides for continuity and provides an attractive entrance
into the traditional Downtown area.
Mr. Deal stated the reasons that the proposed planned development meets the findings in 1.d., it is the
applicant’s firm belief that this proposed development fits squarely within the Town’s long-range plans
specifically being an in-fill mixed-use development of vacant and under-utilized parcels that are
dilapidated and non-conforming structures located within the G-4 sector where growth should be
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encouraged, the two parcels are tax exempt which will improve the Town’s tax base, it will not only benefit
the adjacent parcels but the Town, it will enhance adjacent properties specifically by the renovation of
the walkway from Campus Ridge Road to King Street, the town homes on Wallace Circle respects the
neighborhood, identifies an unidentified housing need of the Town and mitigates the negative impact on
that residential area, the commercial use of the chiropractic office is far less intrusive for neighbors and
other potential allowable uses in the B-1 zoning district such as bars and restaurants.
Member Shay made a motion to re-open the public hearing for this case, seconded by Member Hayes.
Vote:

The motion passes.
Mr. Bill Dixon, Architect with Appalachian Architecture said that he has a sketch-up of the proposed plans
on a laptop for the Planning Commission members to view of the proposed project.
Member Vincent asked about the traffic for this proposed project and the possibility of cars sliding down
onto King Street, when icy road conditions occur. Mr. Michael Trew of Municipal Engineering said that
the proposed building is facing the South and there is less chance of ice staying on the driveway. Mr.
Dixon said the building will have a maintenance crew to maintain the driveway in winter weather
conditions.
Chairperson Woolridge asked Mr. Dixon to review the proposed building elevations. Mr. Dixon explained
where the location of the building will be with the addition of planters in the front of the building. (He
said, I don’t think so, but some of the residential units have patios. He talked about the use of cornices to
help bring the height of the building down.
Mr. Dixon said they are limited on the placement of the building in relationship to the sidewalk because
of the topography. He said if they push the building back; then they would have to deal with steeper
driveways and potentially larger retaining walls. Chairperson Woolridge said at this point, the building
cannot be made any smaller.
Member Vincent asked about the height of the front retaining wall. Mr. Dixon said it would be from the
sidewalk from one to two feet high. Mr. Trew said on the illustration on the proposed plan, the retaining
wall goes up to four feet tall at the highest part of it. Mr. Dixon said the retaining wall would be made
with re-purposed rock. Member Vincent asked if they would have enough re-purposed rock to build this
retaining wall. Mr. Dixon said he was not sure but their mason knows of several different sources to
purchase the same type of rock.
Chairperson Woolridge asked if the purpose of the retaining wall was centered on asethetics. Mr. Dixon
said the retaining wall and planters are to help make up for some topography and made a transition from
the building to the sidewalk.
Mr. Trew noted from a mechanical standpoint, the retaining wall is needed to be able to place a basin and
drop the flow of storm water under the sidewalk. He said the retaining wall would help to hide the storm
water related infrastructure.
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Mr. Dixon said that the Town is considering an option to reduce the number of water meters to a onemeter base where the owner controls the water and would eliminate having to find a location for several
meters on the site.
Member Vincent asked if there were sidewalks on Wallace Circle. Mr. Dixon said no, but the applicant
decided it was a better option than to pay the fee in lieu for sidewalks. Mr. Dixon said the Town sidewalk
would help control water run-off and traffic to some degree.

Chairperson Woolridge asked Mr. Flanigan about the location of the development being in the Municipal
Service District. Mr. Flanigan said he would like to wait a couple of years before making that decision.
Mr. Tucker Deal said that this topic would involve too many financial implications for a decision to be
made on this at this time.
Chairperson Woolridge talked about the sidewalk material that is being proposed for this project.
Discussion ensued on sidewalk material.
Mr. Dixon said he would respond to either the Town Maintenance Department or the Town Planning and
Inspections Department on what they sidewalk materials they decide should be used on the proposed
project.
Mr. Ward clarified that there are certain expectations for sidewalks in the Municipal Service District but
the proposed project is not in the MSD area. Mr. Ward said that he would work with the Council and the
Public Works Department on the sidewalk material.
Chairperson Woolridge asked Member Vincent about his thoughts on the proposed architecture for this
project. Member Vincent asked if anyone knew what the Council is looking for regarding the façade of
the proposed building.
Mr. Ward asked Mr. Johnson for an update on the draft Community Appearance Standards guidelines.
Mr. Johnson said that the Community Appearance Commission would be prepared to present the draft
guidelines to Council by the February 2017 public hearing.
Mr. Johnson noted that Mr. Dixon has proposed less materials and yet is giving a better architectural look
for the proposed building.
Mr. Dixon explained that the belly band material is a hard concrete stucco-type material. He further
explained that in the AF Bank Building, they used pre-cast on the belly band and used EFIS, a synthetic
stucco above it. He said ten years later the pre-cast material has cracks and is discolored and it was heavy
and expensive and the EFIS looks brand new. Therefore, he recommends the use of the EFIS material on
the proposed building. Mr. Ward asked about the freeze and thaw affect. Mr. Dixon said there is no
problem with it.
Discussion ensued on the traffic analysis and recommendations for Wallace Circle. Member Vincent asked
4
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what is the speed limit on Wallace Circle. Ms. Shook said the speed limit is possibly 20 mph. Mr. Deal
noted that he lives in that area and walks to work, he said in general people drive faster than they should
in these type locations.
Mr. Dixon noted that Wallace Circle would be used to enter and exit the parking spaces for the town
homes.
Ms. Meade said the Planning Commission could recommend a zero tolerance speeding zone for Wallace
Circle. Mr. Dixon said that the applicant is also willing to work with the Town on speed humps.

Mr. Ward talked about the involvement of the Town with the speed humps, he said they come with
drainage problems. He said we need to make sure that when deciding on the location of the speed humps
that there is consideration for the additional water drainage for the home owners located below the speed
humps.
Member Hayes told the applicant that they have done a great job appeasing the neighbors in the
neighborhood meeting.
Member Shay said she is not troubled by the façade of the proposed building. She likes the way that the
belly band breaks up the look of the front of the building, she approved of the number of trips listed in
the Traffic Analysis, she liked the town homes being included to add some commercial buildings to the
project and she liked the idea of more tenants being able to leave their cars at the complex, while walking
to work, etc.
Mr. Ward asked about the fencing along Ms. Turner’s property. He wanted to know, if the fence would
be allowed to be on the property line as opposed to a current requirement and a recommendation
associated with it.
Mr. Dixon said that Ms. Turner does not want a 10-foot tall opaque fence but she wants a white picket
fence. Mr. Ward suggested that if the Planning Commission makes this a recommendation to get in
writing the wishes of Ms. Turner for the Council’s consideration.
Chairperson Woolridge asked if the Planning Commission need to put this in a recommendation or is the
flexibility already built into it. Ms. Meade said it would need to be properly articulated. Mr. Dixon said
there is a PowerPoint presentation that contains detailed drawings that could be included in with the
letter.
Member Shay asked if the chiropractor office is the only commercial business in the building. Mr. Dixon
said yes.
Mr. Dixon talked about the required windows for a storefront. He explained that they are proposing to
put in open windows with aluminum frames with no glass in them on the first floor parking area.
Ms. Shook pointed out that in the deviations there is a mention of changing the location of the fence to
the actual property line but it does not mention the actual type of fence. Chairperson Woolridge asked
the applicant if they wanted to work with the Town on this topic and with whatever the Council requests.
Ms. Meade said she was alright with giving the applicant total flexibility.
Discussion ensued on putting a fence in the middle of a buffer screen. Ms. Meade said it seems like this
proposal would be unworkable. Mr. Johnson said in reality the property owners do not always maintain
the landscaping on their side of the fence. Mr. Johnson said the intent is to have a landscape buffer on
both side of the fence. Ms. Meade said that both property owners can work out what works best for them
to maintain the landscaping. Ms. Meade said she supports this flexibility.
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Vice-Chairperson Boyle clarified that the buffer on the eastern side of the building will have a driveway
that will require an eight-foot retaining wall on the right as entering the site. He said the proposal is to
not put an opaque fence on top of the retaining wall but to install a thick buffer. Mr. Trew said it would
be redundant to put in another fence. Ms. Meade asked Mr. Dixon and Mr. Trew, if they were confident
that no one can get through the buffer and fall off. Mr. Dixon said from a liability point of view, they have
discussed whether or not they need to install a guard rail type fence. Mr. Dixon said they had not reached
a decision on whether it was necessary or not. Vice-Chairperson Boyle said he would not like to see
another fence on top of the retaining wall and he suggested having some type of barrier that could be
embedded in the buffer.

Discussion ensued regarding storm water.
Mr. Trew talked about the Town changes the ordinance for the 25 year storm. He said there are pluses
and minuses just like all regulations. He said the plus is the detention systems get larger and the minus is
that every storm below the 25 year storm goes straight through and you are not containing smaller
storms. He said there is some room for improvement in the ordinance on this topic. He said he has talked
to Mr. Johnson about doing a graduated or staged release where you can use your detention system more
often to get a better benefit from it.
Vice-Chairperson Boyle said he feels it would be better for the Town if every storm water system got
detained. He talked about potential storm water issues on the south side of the proposed project because
of the freezing and thawing process. He thinks the storm water is doable, it is just a matter of having
proper engineering. He suggested to incorporate pervious pavement into the proposed project, he said
this would reduce the impervious area and reduce the detention some. He also suggested having some
pervious parking stalls so the snow could be pushed there and the south sun would melt it and it would
not freeze and thaw. He suggested that the engineering include ways to keep a lot of the storm water on
site rather than putting it into a pipe to move off the site. He suggested putting a retention area where
the meters are going to be placed.
Discussion ensued on the conditions to be placed on the proposed project.
Chairperson Woolridge talked about including as a condition installing traffic calming devices such as
speed humps and signage as recommended in the Traffic Analysis. Ms. Meade said by combining both of
them together, it needs to show who is going to be financially responsible for the speed humps. Ms.
Meade said there should be a reference in the condition that the applicant will reimburse the Town for
the speed humps and she noted that the Town would be responsible for the signage. Mr. Ward said they
could install the speed humps after the town has reviewed and approved and or reimburse the Town, he
said this would give the flexibility needed for the Town to work with the applicant.
Mr. Deal said that the applicant’s perspective they would deal specifically with the traffic calming speed
humps and work with the Town on either in construction upon the Town’s direction or a fee in lieu
situation to proper locate the speed humps.
Ms. Shook talked about additional improvements that were mentioned in the TIA report
recommendations regarding guard rails. It was recommended that if possible that guard rails should be
installed.
Discussion ensued on the installation of guard rails.
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Ms. Shook said noted that Campus Ridge Drive is a private drive and the applicant would be responsible
for the installation of the guard rails. Ms. Meade asked Mr. Deal if the applicant had discussed the guard
rails. The applicant noted that they were not sure if guard rails were a necessity at this time because of
the grading of the property.
Mr. Deal said the road is not constructed as originally platted but it could be accomplished if necessary
basically by coming into an agreement with the Campus Ridge owners and other property owners. He
said it is actually the way it was constructed left a little piece of land from the original Cherry Brook
subdivision. He further stated that that piece of land does not have a property owner at this time.

Mr. Trew said that beside the Campus Ridge Road the grade is not being changed other than adding some
fill near where the Campus Ridge Apartments mailbox system is. He said that the Campus Ridge
Apartments mailbox system is located on the applicant’s property and there has been discussion to move
the mailbox system so it is not in front of the proposed.
Mr. Trew noted that Wallace Circle coming down to the entrance of the proposed project is about 75 feet.
Ms. Meade asked why a guard-rail installation was suggested. Mr. Moody said it was suggested because
of the topography and the drop-off at this location and for safety purposes. Mr. Moody confirmed that
this is an existing situation and not a condition that the applicant is creating with the proposed project.
Mr. Trew said there are some possible problems with putting a guard rail on a street that is not owned by
the applicant of the proposed project. He further noted the area for the possible guard rail would be
about 20 feet long and about a six-foot drop off from Campus View to the entrance of the proposed
project.
Chairperson Woolridge confirmed that the TIA recommendation to install guard rails is on the right side
of the upper parking as a vehicle comes down into the development. Mr. Moody said it is recommended
that the guard rails to be installed on the southern side of Campus Ridge Drive between Wallace Circle
and the access point and it roughly works out to about 75 linear feet. Ms. Shook said the TIA
recommendation says that it qualifies the guard rails, if permission can be obtained. Chairperson
Woolridge said the condition is not changing but the proposed project is creating more cars and traffic.
Ms. Shook confirmed that the recommendations from the TIA report were for only the guard rails and the
speed humps on Wallace Circle.
Mr. Dixon said the applicant is willing to install a guard rail, if they can work it out with the property owner.
Ms. Meade said on the map it looks like the property should all be owned by Mr. Deal’s client but because
of the way the old plat reads, it may not be owned by his client. Mr. Deal explained that the little green
triangle area on the plat is the original plat of the proposed road according to Mr. Hagaman in the 1950’s.
Mr. Deal explained that as the road is built, it runs onto his client’s property. Ms. Meade said who would
have any claim to said property. Mr. Deal said it would be Mr. Hagaman because the proper was never
deeded out from the 1950’s from the Cherry Brook subdivision. Mr. Deal said that the applicant will
propose to work with the neighbors to work out an agreement on the said property for the shared road.
Chairperson Woolridge asked Mr. Deal if they have a secured easement to access the road. Mr. Deal said
the easement is built onto the proposed property. It was noted that Campus Ridge Drive is a private road
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and Mr. Deal stated that the road is located on private property as well.
Mr. Deal said that he has spoken with the current owners of Campus Ridge Drive and he said it is just a
matter of working out the details moving forward on a shared maintenance agreement which would
include Lot 10 of the Cherry Brook Subdivision. Mr. Deal said that Campus Ridge Drive did not get the full
easement that was required, when the road was built. Mr. Deal said the applicant is not pursuing any sort
of issue with this easement.

Chairperson Woolridge closed the public hearing on this case.
Vice-Chairperson Boyle asked the Planning Commission members if there was anyone that thought that
the proposed project as presented does not meet the four findings listed on page 39 of the meeting packet
and UDO Subsection 14.05.01(B).
Vice-Chairperson Boyle asked Mr. Deal to give a summary of why the proposed project meets the criteria
of the four findings found in UDO Subsection 14.05.01(B). Mr. Deal restated the reasons that he had
stated in his opening presentation on this case.
Vice-Chairperson Boyle asked Ms. Shook would it be fair to say that if another developer came along
and wanted to develop this site without going through the PD process that the amount of grading and
retaining walls to meet the footprint and parking requirements would be more disruptive that proposed
in this project. Ms. Shook said it would need to be very similar or it could be more for a larger building
because the larger the building mass gets, there might be a need for more complicated grading in the
back of the building.
First Motion and Vote:
Vice-Chairperson Boyle made a motion, seconded by Member Thompson, that the proposed amendment
to the Town’s zoning map is consistent with the Town’s Comprehensive Plan and other applicable adopted
plans of the Town which relate to this application because it is consistent with Comprehensive Plan
Section 2.1.1(D), Economic development which encourages revitalization and use of currently underutilized structures, sites and infrastructure in appropriately located areas. The proposed development is
also consistent with Comprehensive Plan 1.2, the Growth Strategy Map as it is located in a primary growth
area where near term growth is supposed to be especially encouraged.
Chairperson Woolridge made a friendly amendment to include that the PD will add a higher quality than
would otherwise be required and encourages innovative arrangement of buildings and open spaces to
provide an efficient, attractive, environmentally sensitive design, the PD produces a development
functioning as a cohesive unified project and it will not substantially injure the use or value or enjoyment
of surrounding property, it will hinder the development of surrounding property in accordance with the
adopted plans and policies of the Town.
Vote:
Aye – All
Nay – None
The motion passes.
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Second Motion and Vote:
Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle, to recommend approval for
the reasons previously stated, subject to the applicant meeting all of the following conditions:
1. Where there is a conflict between the application information and the plans (site plans and
architectural plans bearing a received date of January 13, 2017), the plans shall control. Insignificant
deviations may be permitted to comply with the requirements of the UDO.

3. Final plans shall be submitted that are in compliance with the provisions of the UDO and other
provisions of the Town Code.
4. No more than two unrelated persons are allowed to live in the town house portion of the proposed
development.
5. The applicant will work with the Town to implement the appropriate sidewalk material in accordance
with other Town plans.
6. The applicant be provided flexibility to work with the Town and neighbors related to fencing location
and type.
7. The applicant will work with the Town to implement traffic calming speed humps in accordance with
the Traffic Impact Analysis.
8. The applicant construct a guard rail along Campus Ridge Drive in accordance with the Traffic Analysis
Report.
Vote:
Aye – All
Nay – None
The motion passes.
Mr. Ward told the applicant that with the recommendations stated above the proposed project will be
moved forward to next months’ Council agenda.
Discussion ensued on which other cases they wanted to discuss at this meeting.
Ms. Shook asked the Planning Commission which of the other cases on the agenda they would like to
discuss at this meeting. Ms. Meade clarified that if the Planning Commission would like to table the case
for Article 15 and 16 to the February 2017 meeting, it would be alright with Staff. Ms. Meade said the
Staff may add some possible changes to Article 24 Parking to the February agenda.
It was the consensus of the Planning Commission to table the case for Article 15 or 16 to the February
2017 meeting.
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CASE PL 00145-010417 BROWN OF BOONE, III, LLC – GENERAL USE ZONING MAP AMENDMENT
The Town of Boone has initiated the zoning of a portion of property (Watauga County PIN:
2921303920000) owned by Brown of Boone III, LLC to B3 General Business and Corridor District Overlay
to coincide with the voluntary annexation of the property which is scheduled to be completed on
January 19, 2017 with an effective date of February 16, 2017.

Ms. Shook noted that there have been no changes to the request for this case. Ms. Shook explained that
the request is to zone the property like it was on January 9, 2017.
There was no discussion by the Planning Commission on this case.
First Motion and Vote:
Vice-Chairperson Boyle made a motion, seconded by Member Vincent, that the proposed amendment to
the Town’s zoning map is consistent with the Town’s comprehensive plan and other applicable adopted
plans of the Town which relate to this application because that zoning had been in effect previously.
Vote:
Aye – All
Nay – None
The motion passes.
Second Motion and Vote:
Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to recommend approval for
the reasons previously stated.
Vote:
Aye – All
Nay – None
The motion passes.
CASE PL 00147 ARTICLE 2 ADMINISTRATIVE MECHANISMS - UDO TEXT AMENDMENT
The Town of Boone has initiated a text amendment to modify the UDO to remove or alter regulations
related to the Extra-Territorial Jurisdiction (ETJ). Modifications are necessary due to the recent NC
Supreme Court decision in December 2016 which upheld Senate Bill 865 which removed the Town of
Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related powers (Effective January 10,
2017).
Member Shay asked Ms. Meade why the number of Board of Adjustment members go down to five from
seven. Ms. Shook noted that currently for in Town cases the member number is five members. Ms.
Shook further explained that the BOA membership numbers are only expanded for ETJ cases. Ms. Meade
said the number of members has to be five just for the numbers to work out. Ms. Meade further added
10
Packet Pg. 78

Attachment: Planning Commission Minutes_Draft (1411 : Public Hearing)

Zoning is necessary due to the recent NC Supreme Court decision in December 2016 which upheld Senate
Bill 865 which removed the Town of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ)
related powers (Effective January 10, 2017). Prior to January 10th, this property was zoned B3 General
Business and Corridor District overlay.

8.A.b

that the requirements for the Board of Adjustment are driven by the state law as it relates to the quorum
and the voting majority requirements. Ms. Meade said she was able to add the ability to call continuation
meetings without a quorum which is a nice option. Ms. Shook added that the reason for this proposed
change is to bring the UDO into compliance with recent court decisions. Ms. Meade confirmed that this
proposed change would delete all of the ETJ provisions in the UDO.

Vote:
Aye – All
Nay – None
The motion passes.
Second Motion and Vote:
Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to recommend approval to
the proposed amendment to the Town’s zoning ordinance and believe approval is reasonable and in the
public interest because for the reasons previously stated.
Vote:
Aye – All
Nay – None
The motion passes.
CASE 20160751: MODIFICATION TO UDO ARTICLES 15 and 16 – UDO AMENDMENT
At the November 15, 2016 Planning Retreat, Council directed that modifications to the UDO be made in
regards to intensity and use within UDO Article 15 District Uses and UDO Article 16 District Standards.
Amendments may also be made to other Articles to conform them to changes made in these Articles.
Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to table this case to the
February 2017 Planning Commission meeting.
Vote:
Aye – All
Nay – None
The motion passes.
Ms. Meade asked the Planning Commission to send their comments or questions to her or to Ms. Shook
as they review Articles of 15 and 16.
ELECTION OF OFFICERS

11
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First Motion and Vote:
Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to the proposed amendment
to the Town’s zoning ordinance is consistent with the Town’s Comprehensive plan and other applicable
adopted plans of the Town which relate to this application because it brings the UDO into compliance
with state law and makes appropriate changes considering the Town of Boone no longer has an ETJ.

8.A.b

Chairperson Woolridge asked Ms. Shook about the Council’s decision on sub-committee positions. He
asked Ms. Shook to let the Planning Commission know once this decision has been made. Mr. Ward said
after one more Planning Commission member slot is filled that the Planning Commission will be full.
Chairperson Woolridge noted that he is serving his third term on the Planning Commission and his term
will expire in June of 2017. He suggested that the Planning Commission nominate another Chairperson
at this time.

Member Vincent made a motion, seconded by Member Shay to nominate Vice-Chairperson Boyle for the
position of Chairperson. Vice-Chairperson Boyle accepted the nomination. There were no other
nominations for the position of Chairperson.
Vote:
Aye – All
Nay – None
The motion passes.
Member Hayes nominated Member Shay for the position of Vice-Chairperson and Member Shay declined
the nomination because she felt she is still too new to the Commission.
Member Shay made a motion, seconded by Member Thompson, to nominate Member Vincent for the
position of Vice-Chairperson. Member Vincent accepted the position of Vice-Chairperson. There were no
other nominations for the position of Vice-Chairperson.
Vote:
Aye – All
Nay – None
The motion passes.
OTHER MATTERS FROM BOARD MEMBERS OR STAFF
There were no other topics discussed at this meeting.
ADJOURNMENT
Chairperson Woolridge adjourned the meeting at 9:15 p.m.

Eric Woolridge, Chairperson

Marlene Crosby, Board Secretary
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Vice-Chairperson Boyle asked if the Staff can provide the members with their term dates at the next
meeting.

8.B

Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Jane Shook
Contact Phone # 828-268-6960

Department: Planning and Inspections
Date Submitted:Feb. 3, 2017

Email: Jane.Shook@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Case 20160796 King and College Mixed-Use Planned Development

Summary of Information:
Robert Flannigan has filed a Zoning Map Amendment Petition for a planned development
consisting of a mixed-use building containing both residential and commercial uses, along with a
separate townhouse building for properties located at and near 302 W. King Street (Watauga
County PINs 2900988588000 and 2900988402000). The mixed-use building will contain 60
dwelling units with 60 bedrooms with the following uses proposed to be allowed for the
commercial portion of the building: Use 11.21 Medical Office Category 2. The townhouse
building will contain two dwelling units with a total of four bedrooms.
All information provided at public hearing is attached as well as an updated staff report
reflecting the Planning Commission's recommendations.
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Proposed: 38% on King St and 0% on Wallace Cir.

Attachment: Public Hearing Presentation_1.23.17 (1412 : King and

UDO 15.11.02(A) COMMERCIAL USE
Required: Street level commercial use footprint of 50% on King St and 30% on
Wallace Cir.

Discussion: The amount of vacant commercial space in Boone influenced our
decision to use part of our primary street level space for attractive parking.
Parking is essential to the success of the mixed use development. Therefore we
have provided a parking garage on the ground floor to provide as much parking
as reasonably possible. This will allow the development to provide the required
parking for the commercial space at a location that is adjacent to that use rather
than behind the building at an upper level. We feel this will help with the success
of the commercial component.
The secondary street is Wallace Cir and abuts a residential neighborhood zoned
R1-A and R1. We felt a more “transitional” use such as the Townhomes shown
would be more appropriate than commercial use fronting a residential
neighborhood. Commercial use on Wallace Cir would also bring more traffic
through the neighborhood which would not be appropriate or appreciated by
the neighbors. A point made clear at the “Neighborhood Meeting” to which we
are responding.
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UDO 15.11.02(B) COMMERCIAL FRONTAGE
Required: Street level commercial frontage of 100% of the buildings
on King St and Wallace Cir.
Proposed: 42% on King St and 0% on Wallace Cir.
Discussion: Our primary King Street building frontage is 42% preleased commercial (Marathon Chiropractic) and 58% parking garage
that is visually concealed behind a building facade designed to
simulate commercial space. We feel this maintains the desired
commercial look of a vibrant downtown area and at the same time
provides adequate parking for the commercial space (and some
residential) so as not to add to the existing parking problems in the
downtown area.
There is no commercial frontage on Wallace Cir for the reasons
discussed in item #1 above.
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DEVIATION #3:
UDO 15.11.02(F) WINDOWS
Required: Street level facade window coverage of 60% on King St and 30% on Wallace Cir.
Proposed: 28% window coverage on commercial portion of King St, 43% simulated
windows on concealed parking portion of King St and 0% on Wallace Cir.
Discussion: The commercial portion of our street level facade on King St is 28% windows.
The concealed parking portion is 43% simulated windows. We feel the 28% window
coverage on the commercial portion is more appropriate for a professional medical office
and the 43% simulated window coverage on the parking portion is more appropriate for
the purpose of concealing parked cars and maintaining the commercial look. Both facades
yield to the overall “brownstone/townhouse” design of the entire building facade.
The Townhomes fronting on Wallace Cir do not meet the 30% window coverage of the
street level front facade because there is no commercial space for the reasons discussed in
item #1 above.
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UDO 15.11.02(H) PARKING
Required: Structured parking to be in the rear of building or
below street level floor.
Proposed: Structured parking is located on the street level.
Discussion: Our structured parking is located on the first level.
Considering the challenges of having over 65ft of existing
elevation change on the subject property, going below grade to
provide parking would not be practical. Structured parking at
street level will contribute to the success of the commercial
component.
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Packet Pg. 112

8.B.i

UDO 15.11.02(J) SITE FOOTPRINT Note: Lot size is 49,658 SF (1.14 acre)
Required: Building footprint to be 24,829 SF (50% of lot square footage).
Proposed: Combined footprint of both buildings is 12,650 SF (25% of lot
square footage).
Discussion: The subject property has 65ft of elevation change between
King St and Wallace Cir. It is not feasible to meet this requirement. To
mitigate this we have located most of the building footprint along King St
to give the appearance of full site coverage. Also, we have intentionally
left a small portion as open space/green space in front of Mrs. Turner’s
house (B2 but current use is residential) so as not to block her view. This
is in response to her comments prior to and at the “Neighborhood
Meeting”. We are also responding to community concerns regarding the
scale of downtown buildings and feel that our 25% footprint is more
appropriate for this location.
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UDO 16.06.01(C)3 SETBACKS
Required: Building footprint line (including retaining walls in excess of
4ft) to be setback 15ft from property line.
Proposed: An 8ft retaining wall is within the 15ft setback on the East side
of the project.
Discussion: Our building meets this requirement, however the retaining
wall along the East side of the property rises to a height of 8ft and is
located within the 15ft setback. Based upon discussions with the
adjoining neighbors we are proposing a new sidewalk and landscaping to
be located on the neighbor’s property to improve an existing but unsafe
dirt and rubble walkway between our properties. This will visually
improve the situation and create a safer pedestrian walkway.
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DEVIATION #7:
UDO 16.08.02 HEIGHT
Required: Building height restriction is 40ft.
Proposed: Building height using the formula contained in the UDO which includes parapet is 54ft. However the height to the top of the building is only 49ft.
Discussion: UDO 15.11.02(D) requires a three story building as a minimum. Our building is four stories tall. UDO 16.08.02 limits the building height to 40ft. Our
building as measured from the mean of the sidewalk elevation to just the top of the building is 49ft. This excludes the parapet that hides the mechanicals on the
roof. The building height along the length of King St varies due to the stepped down design of the building and the 15ft elevation change along King St. In some
places the building height is below 40ft.
If our design for this development focused exclusively on the 40ft height restriction as calculated under the UDO we would not have been able to provide ceiling
heights in the commercial space of 13ft and 9ft in the residential units that are desired by today’s tenants. We would also not be able to provide adequate parking
for the commercial space and residential units. This is a key component for the success of this project and a deliberate attempt not to add to the parking problems
in the downtown area.
We have also designed the building with a “brownstone/townhouse” look to simulate a collection of individual buildings and soften the scale of the building. If
height measurements were taken at the individual “bays” and with respect to the elevation change along King St the average height would be closer to 40ft.
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UDO 16.08.05 HEIGHT
Required: Structures located within 100ft of an R1 property may not
exceed 35ft in height.
Proposed: Campus Ridge Apts. to the East are zoned R1. Building height
exceeds 35ft.
Discussion: This UDO restricts our building height to 35ft because the
adjoining property to the East (Campus Ridge Apts) is zoned R1. However,
the current non-conforming use is Multi-Family. We feel the intent of this
UDO was to protect a true residential house or neighborhood which in
reality does not exist here. Since the property in question is a similar use
and non-conforming it doesn’t seem reasonable to limit the use of the
subject property.
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DEVIATION #9:
UDO 25.04.02 SITE WALLS
Required: No site walls shall exceed 8ft in height.
Proposed: A section of wall in the surface parking lot requires a height of
10ft for a length of 88ft.
Discussion: Due to the dramatic change in elevation across the lot,
exceeding the maximum wall height is necessary to provide adequate
parking for the development. Allowing this small deviation will help
minimize the amount of grading while allowing us to meet the Town’s new
minimum parking standards for Mixed Use. Please note that this section of
wall will be located between the buildings and therefore shielded from the
view of the general public.
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UDO 31.06.04(D) BUFFERYARD REDUCTION
WESTERN PROPERTY LINE
Required: According to the table in section 31.05.01 we are required
to provide a Type “B” buffer along the Western property line with
Mrs. Turner.
Proposed: Due to site constraints we plan to reduce to a Type “A”
buffer by adding a fence option. Section 31.06.04(D) requires the
fence to be placed in the middle of the buffer.
Discussion: We have discussed this option with Mrs. Turner who
would prefer that the fence be placed on the property line to provide
a clear delineation of properties as well as eliminating the need for
maintenance personnel to enter her property to maintain landscape.
Mrs. Turner further requested that a gate be placed in the fence to
allow her access to our sidewalk leading to King St. and we are happy
to comply.
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DEVIATION #10-B:

Discussion: The buffer will need to be located on the adjoining
property and is subject to existing site constraints and the necessary
easements. We do plan to add a pedestrian way to replace the
rutted out trail to give a safe walkway from the adjacent properties
to King St.
Our preliminary discussions with the adjoining property owners has
received a favorable response.
Since we have an 8ft high retaining wall along the property line we
feel this will provide the intent of the Ordinance: “to partially block
the view between uses and to create a strong distinction of
separation of spaces”.
On the last 40ft of Eastern property line we will not be able to
provide the full 10ft of buffer due to site constraints and it will
decrease from 10ft to 5ft at its minimum.
Due to topography we need to come into the subject property as
low as possible to keep the retaining walls at reasonable heights.
This necessitates placing the driveway entrance as far down Campus
Ridge Drive as possible. Since the area in question is located far
away from the structure on the adjoining lot and at a higher
elevation we feel the intent of the ordinance will still be met.
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UDO 31.06.04(D) BUFFERYARD REDUCTION
EASTERN PROPERTY LINE
Required: Requires a 15ft buffer.
Proposed: On the Eastern property line we are proposing a reduced
buffer from 15ft to 10ft but are not planning on installing the fence
except along the dumpster enclosure.
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STAFF REPORT
PUBLIC HEARING
CASE 20160796 KING & COLLEGE PLANNED DEVELOPMENT ZONING MAP AMENDMENT

Request
Robert Flannigan has filed a Zoning Map Amendment Petition for a planned development consisting of a mixeduse building containing both residential and commercial uses, along with a separate a townhouse building for
properties located at and near 302 W. King Street (Watauga County PINs: 2900988588000 and 2900988402000).
The mixed-use building will contain 60 dwelling units with 60 bedrooms; with the following uses proposed to be
allowed for the commercial portion of the building: Use 11.21 Medical Office Category 2. The Townhouse building
will contain 2 dwelling units with a total of 4 bedrooms.
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Applicant Information
Applicant Name/Position:

Robert Flannigan

Applicant Organization:

NA

Applicant Address:

PO Box 3106, Boone, NC 28607

Applicant Contact Phone:

(828) 964-3385

Applicant Email:

flanigancpa@gmail.com

Addresses:

302 W. West King Street

Watauga County PINs:

2900-98-8588-000; 2900-98-9402-000

Property Owner:

King & College LLC, Woods Mixed-Use Properties LLC

Total Lot size:

1.146 acres

Jurisdiction:

Corporate limits

Access:

King Street (State maintained) and Wallace Circle (Town of Boone maintained)

Topography:

Approximate 67’ change in elevation from Wallace Circle to King Street; Slope
from NW to SE

SFHA:

No

Watershed District:

No

Corridor District:

No

NCD:

No

Viewshed:

No

Transit Route:

Yes; development has access to 6 AppalCart Routes at the ASU College St. Station;
approximately 500' from development

Utilities:

Town water and sewer are available.

Current Zoning:

B1

Vesting:

2 years

2030 Plan Designations:

G-4 Downtown Boone

Current Uses:

Dwelling Unit; Vacant
Zoning & Use of Adjacent Properties
Adjacent Zoning

North
East
South
West

R1 Single-Family; R1A Single Family with Accessory Apt.
R1 Single-Family; B2 Neighborhood Business
R3 Multi-family;
B1 Central Business; B2 Neighborhood Business

Attachment: Staff Report (1412 : King and College)

Parcel Information

Adjacent Land Use

Single-family dwelling; Multi-family dwellings
Multi-family dwellings;
Parking lots; Multi-family dwellings
Commercial retail/mixed-use; single-family
dwelling
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Impact Analysis
Existing Zoning:

B1 Central Business. The B1 Central Business District is intended to provide for the
development of the commercial and service center for the town while maintaining its
character, and to encourage appropriate residential uses in the central area of town,
normally as part of mixed-use developments. The regulations for this district are designed
and intended to create a comfortable, healthy, safe, aesthetically pleasing, and pleasant
environment for all appropriate uses.

Proposed Zoning:

King and College Planned Development (King and College PD)

Comparison Chart (See Applicant’s Deviation Analysis)
Standard
Marketplace Development
UDO Section 16.08 Building Height Limitations
Deviating from standards as follows:
(UDO Subsections 16.08.02, 16.08.04, 16.08.05)
Proposed: 49’ – 54’”; (9-14’) over maximum building
Maximum Building Height = 40’
height
16.08.05: In all nonresidential zones and the R3 zone,
all structures located within 100 feet of an R1 zoned See applicant’s description in the “Deviation
property shall not exceed 35 feet in height.
Analysis” for more information on height
UDO Section 16.06 Building Setback Requirements
Deviating from standards as follows:
(UDO Subsections 16.06.02, 16.06.03 & 16.06.07)
The development overall is in compliance with the
Interior Building Setbacks (abutting B1 or U1) =0’
setback requirements for the B1 with the exception
Interior Building Setback (abutting other district)=15’ of an 8’ retaining wall within the 15’ setback on the
east side of the project.
See applicant’s description in the “Deviation
Analysis”
UDO ARTICLE 15, SUBSECTION 15.11.02 Multi-Family
in Mixed Use:
A. Each project shall provide primary street level
commercial land uses (i.e. retail, office, restaurant)
of at least fifty percent (50%) of the square footage
of the footprint of each building on the primary
street level. For developments located on lots
which abut more than one public street in the
Central Business District, each additional street
level floor shall provide commercial uses of at least
30% of that level’s square footage. For purposes of
this Subsection, the “primary street” shall be
determined according to the following order: King
Street, Howard Street, Depot Street, all other
streets. For example, if a project is located on a lot
that abuts both King Street and Howard Street,
King Street shall be considered the “primary
street” while for a project which abuts Howard
Street and Depot Street, Howard Street shall be
considered the “primary street” and so on.

Deviating from standard as follows:
Building Footprint: 11,200 square feet
Street Level Commercial Uses*
King Street
Wallace Circle
50%
30%
Required:
Required:
2
5,600 ft
3,360 ft2
Proposed:
Proposed:
4,256 ft2 (38%)
0 ft2
Deviation:
Deviation:
2
1,344 ft (12%)
ft2 (30%)
*Calculations not including parking provided in the
structure on King Street.
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Comparison of current standards to this request:

See applicant’s description in the “Deviation
Analysis”
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See applicant’s description in the “Deviation
Analysis”
C. The entire primary street level floor of the building In compliance.
shall be constructed to commercial standards in
accordance with NC Building Code Group A, B, E or
M.
D. New projects shall be at least two floors above the In compliance. The building is two stories above
primary street level.
King Street.
E. Buildings facades shall be oriented to each public In compliance. There is either a lobby entrance or a
street and shall have a primary entrance door direct entrance into the buildings from both streets.
facing each abutting public sidewalk.
F. A minimum of 60% of primary public street level
facing building facade shall be comprised of
transparent, non-reflective windows and 30% of
non-primary street level facing building facades
shall be comprised of transparent, non-reflective
windows.
G. Surface parking shall be located away from each
public street to the extent possible, and if practical,
to the rear of the principal building.

Deviating from standard as follows:
See applicant’s description in the “Deviation
Analysis”
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Comparison Chart (See Applicant’s Deviation Analysis)
Standard
Marketplace Development
B. The entire frontage of the primary street level of Deviating from standard as follows:
the building abutting the street shall provide
Commercial Frontages*
commercial uses. Required entrances for ingress
and egress to secondary uses are permitted along
King Street
Wallace Circle
said frontage so long as they are no larger than
Required:
Required:
necessary to meet building code and safety
100%
30%
requirements for ingress and egress. Commercial
Proposed:
Proposed:
uses on the non-primary street level(s) shall front
42%*
0%
on the non-primary street.
Deviation:
Deviation:
58%*
ft2 (30%)
*42% for the commercial medical office and 58% to
for the parking garage.

In compliance. The surface parking is located within
the middle of the building off of Water Street and
behind and below the commercial uses on Howard
Street.

H. Structured parking is permitted to the rear of the Deviating from standard as follows:
building or below the street level floor.
See applicant’s description in the “Deviation
Analysis”
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Comparison Chart (See Applicant’s Deviation Analysis)
Standard
Marketplace Development
Building facades may be no further than 0’-0” from In compliance. Building sits on the established street
the established street setback line, except where setback line except where building deviates to keep
necessary to provide landscaped courtyards, a straight line along an elevation. Sidewalks are
plazas, pocket parks, other pedestrian oriented
provided along each public street.
amenities, or when there would be interference
with public utilities.
The minimum building footprint shall be 50% of the Deviating from standard as follows:
total gross square feet of the lot.
Required Building Footprint: 24,895 ft2 (50%)
Proposed: 12,650 ft2 (25%)
Deviation: 25%
See applicant’s description in the “Deviation
Analysis”

K. Pedestrian weather protection such as awnings or Noted.
canopies are encouraged along the public street
but may be placed only in accordance with an
encroachment agreement authorized by the Town
Council.
UDO Section 24.01 Parking Spaces Required
In compliance.
MF45 Parking Spaces=.7 space per bedroom min.
Multi-Family Required (64x.17)=45
Commercial Spaces (Medical Office)=20 max
Multi-Family Provided = 51
Commercial Provided = 11
UDO Section 24.09 Bicycle Parking
In Compliance.
Required Short-Term Spaces = 0
Provided Short-Term Spaces = 15 spaces
Required Long-Term Spaces = 0
Provided Long-Term Spaces=4
UDO Article 25 Community Appearance Standards
Site Wall as regulated in 25.04

UDO Article 31 Landscape Standards

Deviating from standard as follows:
Required: No site wall shall exceed 8’
Proposed: 10’ wall for a length of 88’
See applicant’s description in the “Deviation
Analysis”
Deviating from standard as follows:
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I.

5

Buffer reduction in various places along the eastern
and western property lines.
See applicant’s description in the “Deviation
Analysis”
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TRAFFIC IMPACT ANALYSIS:
Excerpt from Traffic Impact Analysis provided below. Full copies of the Traffic Impact Analysis can be viewed at the
Planning and Inspections Department or emailed upon request.
8.0 Summary and Conclusion
The proposed King and College Mixed-Use Site is located in downtown Boone, NC on the northeast quadrant of
the intersection of King Street and College Street. As currently planned, the site will consist of apartment housing
with 64 units, all single bedroom, with a mix of young professionals and students, and 4,262 square feet of
commercial space.

The trip generation indicates that based on the current site plan the proposed project is projected to generate a
net total of 156 trips per day, with 22 trips in the AM peak hour and 22 trips in the PM peak hour.
The analysis indicates that there is no change in level of service at the study intersections after the addition of
project traffic.
Table 8.0 on the following page summarizes the recommended improvements for the 2018 future build scenario.
In conclusion, this analysis has been conducted based on NCDOT and Town of Boone guidelines and has
determined the potential traffic impacts of this development. With the build-out of the site, the analysis indicates
there will be adequate capacity to accommodate future traffic. Note that the site accesses should to be designed
according to NCDOT standards, as appropriate.
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The site will be accessed by a proposed full access on King Street and a full access on Campus Ridge Drive. The
access on King Street will serve the proposed parking garage with 22 vehicular parking spaces, 14 bicycle spaces,
and 2 motorcycle spaces. In addition, this access will serve the 27-space parking lot located behind the mixed-use
building. The access on Campus Ridge Drive will serve a smaller 13-space parking lot. Since the majority of tenants,
including the townhome tenants, and mixed use trips will utilize the King Street access, this access was considered
to be the primary access to the site.
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Additional Comments from P & I Staff
Community Appearance and Landscape Standards (Urban Design Specialist)
1. I have reviewed the tree survey and there are no healthy, historic trees on the site.
2. In general, plant material is not recommended for slopes greater that 2H:1V where several areas of the
landscape buffers are proposed. Per UDO Section 19.02.09, staff can give flexibility with plantings on a 2H:1V
slope, however plant material and design must be carefully chosen. Staff does not recommend planting on
1.5H:1V slopes where some plantings may be required for buffers or parking area landscaping.
3. Any landscaping proposed on adjacent properties must have property owner authorization and a recorded
maintenance easement. (East Property Line)
4. No lighting plan has been submitted for staff review.
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Grading, Erosion Control and Stormwater Standards (Urban Design Specialist)
1. The project is proposing to outlet all stormwater under the sidewalk and onto East King Street. East King
Street has no stormwater infrastructure until the area near Coffey Street which is 800’ +/- away. Staff and
NCDOT has concerns with this additional concentrated amount of stormwater flowing into East King Street.

Comments from Other Departments & Outside Agencies
Public Works:
Services Division (Facilities Maintenance Superintendent)
The Public Services Department has reviewed the above referenced plan and has the following comments.
1. New stormwater outlet flume should be constructed to withstand exposure to rock salt and be flush with
concrete to not interfere with snow removal operations.

3. Please provide specific locations for speed humps on Wallace Circle. The contractor must coordinate with
the Public Works Department for specifications on signs and traffic markings for the speed humps.
4. Please show turning movements for solid waste removal truck on plans.
Utilities Division (Utility Services Technician)
The Public Works Department has conducted a plan review for the proposed project located on W. King St
and Wallace Circle. The materials reviewed by this department are dated 11/28/16 and are approved with the
following conditions to be met on future utility plans.
1. The water service lines and appurtenances (including meter boxes) and fire system connections will
require easements recorded to the point of private responsibility. Please show this on the plans.
2. The Water mains 2” and greater that are of non-ferrous materials and are the Town’s responsibility to
maintain must have tracer wire attached to the piping and appurtenances. Please note on the plans.
3. The proposed domestic water meters must be located outside in 12 gang and or 6 gang meter boxes, the
waterline shown must be reconfigured to accommodate these boxes. Please note on the plans.
Fire Department (Assistant Fire Chief/Fire Marshal)
A review of the submitted site plan drawings was conducted. Following is the results of this review:
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2. The Public Works Department will not maintain the new sidewalk on Wallace Circle until it is connected
to existing sidewalk infrastructure.

1. Overhead utility lines in front of the building will be required to be placed underground or relocated from the
front of the building to provide aerial access.

Planned Development Compliance
Applicant’s Compliance with Planned Development Requirements
UDO Subsection
UDO Subsection 9.10.03: a PD may be only be proposed for either a
development site containing 3 or more acres or a proposed
development which includes both commercial and residential uses.

Compliance
In compliance. The project as
contains both commercial and
residential uses.

UDO Subsection 9.10.04: The authorization of a PD shall preclude any In compliance. The applicant has
requirement for obtaining a variance from the Board of Adjustment not requested any variances to
unless it is a variance to Article 29 Watershed Protection and Article environmental standards.
30 Flood Damage Prevention. Any such variances must be obtained
before a public hearing is held on the proposed PD.
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a. The petitioner must provide notice at least 21 days prior to the
meeting in accordance with Subsection 1.13.02 herein.
b. The meeting must be held at an accessible and convenient
location in light of available options.
c. The petitioner must record the names and addresses of all
attendees at the meeting.
d. At the meeting, the petitioner, at a minimum, shall present all the
following information:
i.
Contact information of the parties involved in the ownership,
design, and development of the property;
ii.
The location of the property and general information on the
current conditions of the site;
iii.
Proposed use(s) and site development;
iv.
Any preliminary plans or renderings, if available; and
v.
Any other information deemed pertinent by the
Administrator.
e. The petitioner shall provide the Administrator with a report which
details the meeting including any concerns expressed by
attendees and any commitments made by the petitioner. This
report shall be included in the staff report.
UDO Subsection 9.10.05(B)(1): A site specific development plan
addressing plan aspects identified in Appendix A, identifying all
development specifics which deviate from the standards of this
Ordinance.

Compliance
In compliance. The applicant has
had several consultations with
Town staff.
In compliance. Please see
applicant’s “Neighborhood
Meeting Minutes”.

In compliance. The applicant has
submitted
a
site
specific
development plan and a separate
narrative
identifying
all
development specifics which
deviate from the standards of this
Ordinance. Please see applicant’s
“Deviation Analysis in Accordance
with UDO 9.10.05(B)(1)”
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Applicant’s Compliance with Planned Development Requirements
UDO Subsection
UDO Subsection 9.10.05(A)(1): One
or
more
pre-petition
consultations with the Administrator, in which the petitioner
identifies the development site, its natural features, and the nature
of the proposed development.
UDO Subsection 9.10.05(A): Before submitting the petition, the
petitioner must schedule a meeting with owners of property located
within 150’ of the development site.

9

UDO Subsection 9.10.05(B)(2): Written analysis, tailored to Yes.
Please see applicant’s
specifically address the characteristics of the particular location, “Mitigation Analysis in Accordance
addressing how the planned development will effectively and to the with UDO 9.10.05(B)(2)”.
greatest degree reasonably possible, mitigate the impacts of the
proposed development on the surrounding area, including but not
limited to:
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Compliance

In compliance.
If approved,
additional technical details will be
required to determine full
compliance with the requirements
a. Article 5 Subdivisions (for purposes of this Section the Town of these Articles (as applicable).
Council is the approval authority for major subdivision
preliminary plats);
b. Article 8 Historic Preservation;
b. Article 19 Grading;
c. Article 20 Soil Erosion and Sediment Control;
d. Article 21 Stormwater Management;
e. Article 22 Utilities;
f. Article 29 Watershed Protection;
g. Article 30 Flood Damage Prevention;
UDO Subsection 9.10.05(B)(4): Other information which may be In compliance. The applicant was
required by the Administrator to fully evaluate the proposed requested to provide a traffic
development and its potential impacts on the surround area. Such impact analysis (see Staff Report
information may include but is not limited to: traffic impact analysis, for more information).
community impact analysis, additional engineering and legal
information.
UDO Subsection 9.10.05(B)(5):
The petition shall also include an affidavit stating that:
a. All zoning conditions and provisions are freely offered as
proposed zoning laws, based solely on the petitioner’s
independent judgment; and
b. The petitioner is not relying upon any statement by the town
staff or any member of the Town Council in connection with
the decision to offer any zoning conditions or provisions; and
c. The petitioner understands that other parties that have
standing in the rezoning proceeding are relying on the
validity of the zoning conditions and provisions; and
d. The petitioner intends for all future owners of the property
to be bound by the zoning conditions and provisions should
the Town Council adopt them as part of the rezoning.

In compliance. Please see Affidavit
attached to the applicant’s
information.
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Applicant’s Compliance with Planned Development Requirements
UDO Subsection
a. noise impacts;
b. light impacts; and
c. any other predictable negative effect, including but not limited to:
i.
negative visual effects;
ii.
negative traffic effects; and
iii.
negative health effects.
UDO Subsection 9.10.05(B)(3): Information to demonstrate
compliance with all mandatory requirements of this Ordinance,
including:

10

CONFORMITY TO ADOPTED PLANS

COMPREHENSIVE PLAN UPDATE
1.1 Overall Objectives for the Boone Comprehensive Plan (p. 15):
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The following objectives, which have not been listed in any particular order of importance, are deliberately
broad in scope and less specific than either a policy statement or an implementation action.
Economic Development: Acknowledge the area’s natural beauty, university, and medical center presence
as the Town’s greatest assets for economic development and jobs creation. Treat them accordingly.
Community Appearance and Community Character: Blend the built environment with the natural, scenic, and
historic character of a High Country small town. Especially discourage commercial strip development, cluttered
signage, and “cheap” apartment buildings.
Open Space: Integrate open space and greenways into the urban fabric of the Town. Preserve the countryside
by discouraging suburban sprawl. Avoid development in floodplains, on ridgetops, and on steep slopes.
Environmental Quality: Address and monitor growth factors and activities that contribute to water, air, light,
and noise pollution.

Automobile Transportation: Maximize the efficiency of existing facilities, but not at the expense town and
neighborhood character and livability. Build or expand transportation facilities and parking areas as needed, but
with care. Work to reduce auto dependency, use, and congestion.
Bikeways: Implement the planned system of bikeways as a legitimate transportation alternative. Unify with
greenways and other pedestrian facilities where possible.
Mass Transit: Enhance and support the mass transit system as an effective alternative to the congestion created by
the individual automobile.
Pedestrian Movement: Encourage a system of sidewalks, paths, crosswalks and compact development patterns
which make it easy to get around Boone on foot.
Infrastructure: Engage in long range planning for water and sewer systems, stormwater runoff, natural gas, and
other utility systems. Place overhead utilities underground whenever feasible.
Public Safety: Maintain a high level of policing and fire protection and plan the expansion of public safety
services to coincide with projected population increases and identified needs.
Energy and Waste: Reduce waste generation, and the consumption of energy and water. Develop area recycling
programs to the fullest. Encourage an anti-litter consciousness among residents and visitors.
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Trees: Conserve existing trees and plant new trees, especially hardwoods.

University: Emphasize cooperative planning among the Town, County, and University.
Downtown: Support and enhance the cultural and historic significance of downtown Boone, and affirm its
appealing, pedestrian orientation.
Recreation: Strive for additional public recreation facilities, especially sports fields, greenways and indoor
recreation centers.
Neighborhoods: Ensure the livability of neighborhoods, especially through land use and traffic planning.
Public Involvement: Encourage active public involvement and volunteerism to expand the effectiveness of
community planning and action.
1.2 Growth Strategy Map (p. 17): The property is located within Primary Growth Area. The Primary Growth
Area is that portion of the urban growth area where urban level of facilities are already in place or can be
provided most cost effectively. This is the area where near term growth and development is to be especially
encouraged.
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Comprehensive Plan Policies: Staff has reviewed land use and comprehensive plan policies, and listed those
policies which in staff’s opinion have a bearing on the request. The Board should review these policies carefully.
Each member may make his or her own interpretation as to the relevance of each and which carry the most weight
thereby shaping their overall recommendation.
2.1 THE ECONOMY
2.1.1 Economic Development
A. The Town shall protect and enhance a high quality of life, image, cultural amenities, and natural beauty as
the most effective, long term component of an economic development strategy.
D. Economic development efforts shall encourage the revitalization and reuse of currently unused or
underutilized structures, sites and infrastructure in appropriately located areas.

2.1.2 Commercial Development
B. Commercial and office development shall be encouraged to locate in planned shopping centers, office
parks and mixed use developments to stop the proliferation of strip development.
C. Community/Commercial Centers shall be located adjacent to a major street and contain or be adjacent
to other appropriate community facilities.
D. Automobile Orientated Neighborhood and Convenience Commercial Centers shall be encouraged to locate
on a collector street or secondary street at its intersection with a major street.
F. Commercial uses may be encouraged to develop by consolidation and expansion of existing commercially
zoned property, only when such consolidation and expansion does not encroach upon a viable residential
area.
G. Effective buffering and/or landscaping shall be provided where a large scale or automobile-orientated
commercial or office use adjoins an existing or planned residential use.
J.

Highway Oriented Commercial uses shall be clustered along segments of major streets and contain land
uses which are mutually compatible and reinforcing in use and design. Businesses shall be encouraged to
coordinate their site designs with other nearby businesses. Design factors shall include, at a minimum,
shared parking and street access, convenient pedestrian and vehicular movement, and consistent sign
standards.
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F. New firms and expanding businesses that complement the natural resources and beauty of the region
shall be especially recruited and encouraged.

2.1.5 Downtown
A. A compatible design character for the downtown area, drawing upon the locality’s original High Country
small town features, shall be identified, reinforced and supported to put forth a quality image and sense
of place.
B. The Town, in concert with the downtown property owners and merchants, shall encourage public and
private efforts to develop and publicize adequate and appropriately designed off-street parking lots in the
downtown area.
C. A variety of mutually compatible and supportive mixed uses shall be encouraged in the downtown area.
E. Public and private development decisions in the downtown area shall exhibit a special concern for
maintaining the intensive, pedestrian oriented character of the district.
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The maintenance and revitalization of downtown Boone, as well as planning for its future development, will
reflect the realities and qualities befitting its geographical setting and function as a center of (1) commercial
and service activities, (2) educational and cultural activities, events and (3) public services.

2.2 THE INFRASTRUCTURE
2.2.1 Transportation
I.

Driveway cuts along major streets and roads shall be limited to allow these streets to serve primarily as
safe traffic movement corridors or, alternatively, to maximize curb frontage for on-street parking.

2.2.2 Utilities

E. The Town shall employ incentives to encourage a concentration of intense urban type development within
the Urban Growth Area.
2.2.4 Public Safety
D. The Town shall place renewed emphasis on enforcement of the state building code and flood prevention
regulations to avert or minimize loss of life and property during natural disasters.
2.2.5 Environmental Quality
C. Development activities in the 100 year floodplain or near lakes or streams shall be carefully controlled.
If development must occur, low intensity uses such as open space, recreation and adequately buffered
agricultural or forestry activities shall be preferred.
E. Development which preserves the natural features of the site, including existing topography, streams
and significant trees and vegetation, shall be reflected in the Town’s Development Standards.
2.3 THE COMMUNITY
A. Urban type development within the Urban Growth Area shall meet appropriate Town standards.
B. Properly planned, mixed use developments that promote efficient provision of public services shall be
encouraged within the Urban Growth Area.
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B. Water and sewer services shall be concentrated within the limits of a geographically defined Urban Growth
Area. The Primary Growth Area shall receive first priority for the provision or enhancement of water and
sewer services.

2.3.2 Community Character
E. New development, redevelopment and rehabilitation of structures and sites shall occur in a manner which
is consistent with the neighborhood and architectural context of the immediate area, and supportive,
whenever possible, of Boone’s original community character as a High Country small town.
2.3.3 Housing and Neighborhoods
A. The protection and rehabilitation of viable neighborhoods shall be encouraged to insure their continued
existence as a major housing source and as a reflection of the area’s image as an attractive, highly livable
community.
C. Proposed residential development which would expose residents to harmful effects of incompatible
development or to environmental hazards shall be prohibited.
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C. Innovative and flexible land planning and development practices shall be encouraged to create livable
developments which better safeguard land, water, energy and historic resources.
D. Factors in determining preferred locations for high density residential development shall include: close
proximity to the university, employment or shopping centers; access to major thoroughfares and the transit
system; the availability of public services and facilities; and compatibility with adjacent land uses.
G. Compact, full service neighborhoods, offering opportunities for living, working, shopping, and gathering
places, shall be encouraged in newly planned developments, as well as for redeveloping areas.
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BOONE 2030 LAND USE PLAN
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These properties are located within the G-4 Downtown Boone sector and are just outside a regional mixed use
center. The G-4 sector is comprised of areas with existing development, with a relatively dense street grid, and
which are appropriate for redevelopment or additional development. These areas are shown in the purple color
on the Framework Map. This includes the historic downtown and the King Street corridor as far east as Hardin
Street. This area is, in large respect, appropriate for redevelopment and new infill development and well served
with infrastructure (roads, utilities, etc.), and access to services and amenities. Because this area is already well
provided for in terms of urban services, it is one of the most efficient and most attractive area for redevelopment
of underutilized land or development of vacant parcels. It is also one of the best areas for development in terms
of minimizing new environmental impacts to natural areas since the area has been built upon since Boone’s
founding. In-depth discussion of concepts for downtown development, redevelopment and infill neighborhood
development is included in the Downtown Boone section of the Land Use Plan. In general, however, the following
development types and uses are appropriate in the G-4 sector, continuing in the historic pattern of mixed-use
downtown development in Boone. Appropriate land uses/development types include: single-family and multifamily residential, commercial uses (retail and office), mixed-use development, civic uses, light industrial uses
Regional Centers are mixed-use activity centers with employment and commercial uses that attract people from
beyond the immediate neighborhoods and from surrounding communities. These centers are appropriate for
commercial and employment development as well as the area’s highest density housing. The area of these centers
is based on a 1/2 mile radius (a typical 10-minute walk)—the larger black circles on the map. Regional centers are
envisioned for downtown Boone and the historic university core; around the hospital and the current high school
site; and at the intersection of US 321 and NC 105; and around the intersection of US321 and Shadowline Drive.
These centers will provide the highest concentrations of residential and employment in the Plan area.
Certification of Notification by Mail
I, Jane Shook, certify that individual notices meeting the requirements of Article 9, Subsection
9.03.03(B)(2) of the Town of Boone UDO were placed in the mail (first class) on January 6, 2017.
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The 2030 Land Use Plan works together with the Town’s Comprehensive Plan and other plans and programs to
provide for the Town’s long range growth. The Land Use Plan is a three-dimensional framework for the
comprehensive plan and serves as the basis for all the facility and service needs of the Town. The Land Use Plan
serves as the guiding vision and policy basis for determining the appropriateness of any development or
redevelopment that is proposed for the Town’s planning jurisdiction.

Jane Shook, Interim Director of Planning and Inspections
Certification of Posting
I, Brian Johnson, certify that the subject property was posted as required in Article 9, Subsection 9.03.03(B)(2)
of the Town of Boone UDO on January 6, 2017.

Brian Johnson, Urban Design Specialist
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Staff Analysis and Recommendations
This project is located in the downtown area, and is near Appalachian State University and a major AppalCart
hub.
If Council approves the request, Staff recommends the following conditions:
1. Where there is a conflict between the application information and the plans (site plans and architectural
plans bearing a received date of January 13, 2017), the plans shall control. Insignificant deviations may be
permitted to comply with the requirements of the UDO.
2. Any commitments and representations concerning the proposed project made by the applicant or its (his or
her) representatives at the public hearing shall also become a condition of the permit, and a basis for a stop
work order and/or permit revocation if violated.
3. Final plans shall be submitted that are in compliance with the provisions of the UDO and other provisions of
the Town Code.

Per UDO Subsection 14.05.01(B):
A PD creates a sui generis (unique) zoning district not limited to the authorized uses and the development
standards of a specific existing zoning district and may be subjected to conditions that make the
development plan more desirable. A PD is intended to permit the establishment of areas in which diverse
uses may be combined and integrated through careful planning to provide a unified and compatible
development which is consistent with adopted plans, and which may reasonably be expected to result in
a quality of living environment which is more closely in keeping with the purposes of zoning than would
otherwise likely be obtained. It is not the intent of the Town Council that the PD district become a
“loophole” designed to permit otherwise illegal contract, conditional or spot zoning, or clandestine
institution of an unlawful use variance. Rather the PD district is intended to permit further refinement
and more detailed expression of adopted plans in situations where the owners of the property present a
development plan which is found to be in the public interest and consistent with adopted plans.
1. A PD should only be approved upon the following findings:
a. That the proposed PD will produce a development of equal or higher quality than otherwise
required by the strict application of district regulations that would otherwise govern;
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Planned Development Procedural Information

b. That the proposed PD will encourage innovative arrangement of buildings and open spaces to
provide efficient, attractive, flexible, and environmentally sensitive design;
c. That the proposed PD will produce a development functioning as a cohesive, unified project; and
d. That the proposed PD will not substantially injure or damage the use, value, and enjoyment of
surrounding property nor hinder or prevent the development of surrounding property in
accordance with the adopted plans and policies of the Town.
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First motion and vote: Vice-Chairperson Boyle made a motion, seconded by Member Thompson, that the
proposed amendment to the Town’s zoning map is consistent with the Town’s Comprehensive Plan and other
applicable adopted plans of the Town which relate to this application because it is consistent with Comprehensive
Plan Section 2.1.1(D), Economic development which encourages revitalization and use of currently under-utilized
structures, sites and infrastructure in appropriately located areas. The proposed development is also consistent
with Comprehensive Plan 1.2, the Growth Strategy Map as it is located in a primary growth area where near term
growth is supposed to be especially encouraged. Additionally, the PD will add a higher quality than would
otherwise be required and encourages innovative arrangement of buildings and open spaces to provide an
efficient, attractive, environmentally sensitive design, the PD produces a development functioning as a cohesive
unified project and it will not substantially injure the use or value or enjoyment of surrounding property, it will
hinder the development of surrounding property in accordance with the adopted plans and policies of the Town.
Vote:

Aye – All
Nay – None
The motion passes.

Second motion and vote: Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle, to
recommend approval for the reasons previously stated, subject to the applicant meeting all of the following
conditions:
1. Where there is a conflict between the application information and the plans (site plans and architectural
plans bearing a received date of January 13, 2017), the plans shall control. Insignificant deviations may be
permitted to comply with the requirements of the UDO.
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PLANNING BOARD REPORT
Per NCGS 160A-387, all proposed amendments to the zoning ordinance or zoning map shall have a written report
provided from the Planning Board to the Town Council within 30 days of referral of the amendment to the Planning
Board, or the Town Council may proceed in its consideration of the amendment without the Planning Board
report. Furthermore, in no case is the Town Council bound by the recommendations, if any, of the Planning Board.
Per NCGS 160A-383, the Planning Board shall advise and comment on whether the proposed zoning amendment
is consistent with all applicable officially adopted plans, and provide a written recommendation to the Town
Council that addresses plan consistency and other matters as deemed appropriate by the Planning Board, but a
comment by the Planning Board that a proposed amendment is inconsistent with the officially adopted plans shall
not preclude consideration or approval of the proposed amendment by the Town Council.
Revised 01/23/2017 to incorporate the Planning Commission’s recommendations:

2. Any commitments and representations concerning the proposed project made by the applicant or its (his or
her) representatives at the public hearing shall also become a condition of the permit, and a basis for a stop
work order and/or permit revocation if violated.
3. Final plans shall be submitted that are in compliance with the provisions of the UDO and other provisions of
the Town Code.
4. No more than two unrelated persons are allowed to live in the town house portion of the proposed
development.
5. The applicant will work with the Town to implement the appropriate sidewalk material in accordance with
other Town plans.
6. The applicant be provided flexibility to work with the Town and neighbors related to fencing location and
type.
7. The applicant will work with the Town to implement traffic calming speed humps in accordance with the
Traffic Impact Analysis.
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8. The applicant construct a guard rail along Campus Ridge Drive in accordance with the Traffic Analysis Report.
Vote: Aye – All
Nay – None
The motion passes.
TOWN COUNCIL ACTION
Per NCGS 160A-383, zoning regulations shall be made in accordance with a comprehensive plan. Prior to adopting
or rejecting any zoning amendment, the governing board shall adopt a statement describing whether its action is
consistent with an adopted comprehensive plan and explaining why the board considers the action taken to be
reasonable and in the public interest.

First motion and vote: The proposed amendment to the Town’s zoning map is OR is not consistent with the
Town’s Comprehensive plan and other applicable adopted plans of the Town which relate to this application
because:
Second Motion and Vote: I move to approve OR deny the proposed amendment to the Town’s zoning map
and believe approval OR denial is reasonable and in the public interest because:
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ACTION TAKEN
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Jane Shook

Department: Planning and Inspections

Contact Phone # 828-268-6960

Date Submitted:Feb. 3, 2017

Email: Jane.Shook@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Case PL 00145-010417 Brown of Boone III, LLC

Summary of Information:
The Town has initiated the zoning of a portion of property owned by Brown of Boone III, LLC
(Watauga County PIN 2921303920000) to B3 General Business and Corridor District Overlay to
coincide with the voluntary annexation of the property which was completed on Jan. 19, 2017,
with an effective date of Feb. 16, 2017.
Zoning is necessary due to the recent NC Supreme Court decision in December 2016, which
upheld Senate Bill 865 to remove the Town of Boone's ability to exercise any extraterritorial
jurisdiction (ETJ) related powers, effective Jan. 10, 2017. Prior to Jan. 10, this property was
zoned B3 General Business and Corridor District Overlay.
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All information provided at public hearing is attached as well as an updated staff report
reflecting the Planning Commission's recommendations.
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PERMIT IS FOR (CHOOSE ONE):

Zoning/Planning Permit Application

 Single Family or Duplex (Residential)
 Commercial
 Board of Adjustment Hearing (other than Appeals)
 Planning/Other

Town of Boone Planning & Inspections Department
680 W. King Street, Suite C  Boone, North Carolina 28607
Phone (828) 268-6960  Fax (828) 268-6961
www.townofboone.net

A. CONTACT INFORMATION
Applicant:

Town of Boone

Address:

PO Drawer 192, Boone, North Carolina 28607

Phone Number:

828-268-6200

Property Owner:

Brown of Boone LLC

Company:

Email Address:
Company:

Address:
Email Address:

Watauga County Parcel Identification Number(s):
Address/Location:

Portion of 2921-30-3920-0000

Hwy 421

Brown of Boone III, LLC General Use Zoning Map Amendment
Project Name:
C. PERMIT SUBCATEGORIES
Additional Forms Needed
Zoning Permits
 Accessory Building

*Zoning Project Data Form (Residential or Commercial)

 Addition/Expansion including decks and patios

*Zoning Project Data Form (Residential or Commercial)

 Change of Use

*Commerical Project Data Form

 Land Disturbance (not associated with the construction of a bldg.)

*Zoning Project Data Form (Residential or Commercial)

 Manufactured Home Set-up in Park

*Manufactured Home in Park Form

 New Building Construction

*Zoning Project Data Form (Residential or Commercial)

 Renovation/Remodel

*Zoning Project Data Form (Residential or Commercial)

 Accessory Use (as listed in UDO Subsection 15.07.01)

*Zoning Project Data Form (Residential or Commercial)

 Temporary Use (as listed in UDO Subsection 15.07.02)

*Zoning Project Data Form (Residential or Commercial)

 Sign

*Sign Project Data Form (Zoning)

 Pavement Sealant

*Pavement Sealant Project Data Form

 Major Subdivision Zoning Permit

*Commercial Project Data Form

Board of Adjustment Hearings
 Special Use Permit/Modification

*Special Use Permit Form

 Variance

*Variance Form

 Major Subdivision Preliminary Plat Approval

*Major Subdivision Preliminary Plat Approval Form

Attachment: Application Information (1413 : Brown of Boone III, LLC)

Phone Number:
B. PROPERTY INFORMATION

Planning/Other
 Exempt Division of Land

*Subdivision Exemption Project Data Form

 Minor Subdivision (Preliminary and Final Plat)

*Minor Subdivision Project Data Form

 Major Subdivision (Final Plat)

*Major Subdivision Final Plat Project Data Form

 UDO Text Amendment

*Text Amendment Project Data Form

 General Use Zoning Map Amendment

* General Use Map Zoning Map Amendment Project Data Form

 Conditional District Zoning Map Amendment

*Conditional District Zoning Map Amendment Project Data Form

 Voluntary Annexation

*Annexation Petition (Satellite or Contiguous)

 UDO Text Interpretation

*UDO Interpretation Data Form
Page 1 of 2
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D. DETAILED DESCRIPTION OF PROJECT
The Town of Boone has initiated the zoning of a portion of property (Watauga County PIN: 2921303920000) owned by
Brown of Boone III, LLC to B3 General Business and Corridor District Overlay to coincide with the voluntary annexation
of the property which is scheduled to be completed on January 19, 2017 with an effective date of February 16, 2017.
Zoning is necessary due to the recent NC Supreme Court decision which upheld Senate Bill 865 which removed the Town
of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related powers (Effective January 10, 2017).
E. PROJECT MANAGER DESIGNATION
A project manager is responsible for the activities listed in UDO Section 4.19. Single-family and two-family projects involving less than
½ acre of land disturbing activity or commercial site improvements that involve no more than 2,500 square feet of land disturbing
activity are exempt from this requirement.

Name:

NA

Company:

Address:

License #:
Email Address:

Engineer:
Name:

NA

Company:

Address:

License #:

Phone Number:

Email Address:

Architect:
Name:

NA

Company:

Address:

License #:

Phone Number:
Email Address:
G. APPLICANT SIGNATURE: By signing this form you are certifying that this application and any attached information is accurate.
Failure to provide accurate information or failure to provide any requested information may result in delays to permit processing.

Town of Boone

Jane Shook

January 4, 2017

Applicant1 (Print)

Applicant Signature

Date

NA

NA

NA

Property Owner (Print)

Property Owner Signature

Date

Official Use Only
Project File Name:
Brown of Boone III, LLC – General Use Zoning Map Amendment

Attachment: Application Information (1413 : Brown of Boone III, LLC)

Phone Number:
F. DESIGN PROFESSIONAL INFORMATION

Permit Number:

PL00145-0101417
Project Name/Number:

NA
Date:

Fee:

Receipt Number:

Method of Payment:

Paid By:

January 4, 2017

NA

NA

NA

NA
S:\FORMS\Forms_2015\Zoning\ZoningPlanningPermitApplication_052016.doc

1

Documentation confirming that the applicant has a legally sufficient interest in the property proposed for development to use it in the manner
requested, or is the duly appointed agent of such a person must be submitted along with this application. Execution by property owner of this
application signifies that the applicant is authorized to proceed.

Page 2 of 2

Packet Pg. 147

8.C.a

Official Use Only

General Use Zoning Map Amendment
Project Data Form

Project Name/Number:
Brown of Boone III, LLC – General Use Zoning Map Amend.
Permit Name/Number:
PL00145-010417

Town of Boone Planning & Inspections Department
680 W. King Street, Suite C  Boone, North Carolina 28607
Phone (828) 268-6960  Fax (828) 268-6961
www.townofboone.net

It is recommended that applicants schedule a meeting with Planning & Inspections Staff prior to application submittal.
A. ADDITIONAL APPLICATION INFORMATION
Hearing Date Requested1: January 23, 2017
B. DEVELOPMENT INFORMATION
NA (Watauga Co. jurisdiction)

Existing Land Use(s):

Vacant/Vehicle Storage

Adjacent Land Use(s):

N:

Proposed Zoning District(s):

Vehicle Sales and Service

E: Vacant

W: Vacant

S:

Are there are any existing variances granted to the property?

B3; Corridor District Overlay

Landfill

 Yes  No  Unknown

If yes, describe:
Total Land Area:
4.6 acres
C. DOCUMENTS REQUIRED FOR SUBMITTAL


Application Fee



Deed(s) of all property included in the request



A written metes & bounds legal description with accompanying survey map is required for a request that would
rezone only a portion of a tax parcel or requests for multiple zoning districts

D. PROPERTY OWNER SIGNATURE:
By signing this form you are certifying that this application and any attached information are accurate. Failure
to provide accurate information or failure to provide any requested information may result in delays to permit
processing.

NA

NA

NA

Property Owner (Print)

Property Owner Signature

Date

Attachment: Application Information (1413 : Brown of Boone III, LLC)

Existing Zoning District(s):

1

Each applicant must provide the meeting date for which they wish their request to appear. Each completed application must have
met published meeting deadlines.
Page 1 of 2
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Official Use Only
Public Hearing Meeting Date:

January 23, 2016

PC Meeting Date:

January 23, 2016

TC Meeting Date:

February 16, 2017

Date of APO Mailed Notification:

January 6, 2017

Date of Posted Notification: January 6, 2017
 Yes  No

Date Order Recorded:

NA

Order Recordation Information:

Book:

NA

Page:

NA

S:\FORMS\Forms_2015\GeneralUseZoningMapAmendmentProjectDataForm_062015.doc

Attachment: Application Information (1413 : Brown of Boone III, LLC)

Project Approved:

Page 2 of 2
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Attachment: Staff Report (1413 : Brown of Boone III, LLC)

STAFF REPORT
PUBLIC HEARING
CASE PL00145-010417 BROWN OF BOONE III, LLC-GENERAL USE ZONING MAP AMENDMENT

Request
The Town of Boone has initiated the zoning of a portion of property (Watauga County PIN:
2921303920000) owned by Brown of Boone III, LLC to B3 General Business and Corridor District Overlay
to coincide with the voluntary annexation of the property which is scheduled to be completed on January
19, 2017 with an effective date of February 16, 2017.
Zoning is necessary due to the recent NC Supreme Court decision in December 2016 which upheld Senate
Bill 865 which removed the Town of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ)
related powers (Effective January 10, 2017). Prior to January 10th, this property was zoned B3 General
Business and Corridor District overlay.
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07-21-2016:

Council approved Brown of Boone III, LLC’s request for water and sewer service to this
property with the requirement that annexation of the property be completed prior to the
issuance of a Certificate of Occupancy.

09-09-2016:

Kent Brown with Brown of Boone III LLC submitted a petition for voluntary noncontiguous annexation for this property. The property at that time was in the Town of
Boone’s ETJ and was zoned B3 General Business and Corridor District overlay.

11-17-2016:

Council completed the first step of the voluntary annexation process with the adoption
of the resolution directing the clerk to investigate the sufficiency of the annexation
petition.

11-21-2016:

Brown of Boone submitted Zoning Permit Applications for a phased commercial project.

12-16-2016:

Council completed the second step of the voluntary annexation process with the
presentation of the Certificate of Sufficiency and the adoption of the resolution fixing the
date of the public hearing for annexation.

12-21-2016:

NC Supreme Court decision published which upheld Senate Bill 865 which removed the
Town of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related powers
(Effective January 10, 2017).

01-10-2017:

Area within ETJ now within Watauga County jurisdiction (Town of Boone zoning no longer
applicable).

01-19-2017:

Public Hearing and adoption of annexation ordinance scheduled- effective date of
ordinance is February 16, 2017.

01-23-2017:

Public Hearing and Planning Commission meeting to hear case to “zone” property located
in the former ETJ.

02-16-2017:

Council meeting to make a decision on the proposed zoning. Effective date of annexation
for the property.

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

History

Area Information
Zoning District Descriptions:
B3:
The B3 General Business District is established to provide a wide range of consumer goods,
convenience goods and personal services for the community and surrounding region.
Appropriate residential uses are allowed in this district, normally as part of mixed-use
developments. The regulations for this district are designed and intended to create a
comfortable, healthy, safe, aesthetically pleasing, and pleasant environment for all appropriate
uses.
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Corridor District: The corridor districts are established overlay districts intended to protect the main
thoroughfares through town.
Permissible Uses
UDO Article 15, Section 15.07 contains the Table of Principal Uses for the B3 General Use District, which
should be read in conjunction with the definition of terms set forth in UDO Article 34.

Use #

Table of Pri ncipal Us es

1.0 Household Living

Specific Use

Single-Family Dwelling
Manufactured Home “Class A”
Manufactured Home “Class B”
Manufactured Home “Class C”
Manufactured Home Park
Duplex (one duplex building per lot)
Duplex (more than one duplex building per
1.07 lot)
1.08 Townhouse (up to 30 bedrooms)
1.09 Townhouse (31-100 bedrooms)
1.10 Townhouse (> 100 bedrooms)
1.11 Multi-Family Dwelling (up to 30 bedrooms)
1.12 Multi-Family Dwelling (31-100 bedrooms)
1.13 Multi-Family Dwelling (> 100 bedrooms)
Multi-Family Dwelling in Mixed Use (up to
1.14 30 bedrooms)
Multi-Family Dwelling in Mixed Use (31-100
1.15 bedrooms)
Multi-Family Dwelling in Mixed Use (> 100
1.16 bedrooms)
2.01 Family Care Home
2.02 Family Care Institutions
2.03 Halfway House, Category 1
2.04 Halfway House, Category 2
2.05 Nursing Care Home
2.06 Nursing Care Institution
2.07 Skilled Nursing Facility
2.08 Retirement Community, Category 1
2.09 Retirement Community, Category 2
2.10 Residence Hall, Category 1
2.11 Residence Hall, Category 2
2.12 Residence Hall, Category 3
2.13 Fraternity or Sorority Dwelling
2.14 Boarding House
3.0 Transient Living
3.01 Home for Survivors of Domestic Violence
3.02 Shelter for Homeless, Category 1
3.03 Shelter for Homeless, Category 2
3.04 Bed and Breakfast, Category 1

B3

1.01
1.02
1.03
1.04
1.05
1.06

Reference

15.08
15.08
15.09

15.10
15.10
15.10
15.10
15.10
15.10
15.10
15.11
L

15.11
LT125

15.11
LT200

L
LT125
LT300

L
LT200
LT300
L

LT50
LT300

15.13
15.14
15.14
15.14
15.14
15.14
15.14
15.15
15.15
15.15
15.15
15.15
15.16
15.17

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

15.07

15.18
15.19
15.19
15.20
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5.0 Government Uses
5.01 Government Cultural Facility
5.02 Government Neighborhood Cultural Facility,
Indoor Activity Only
5.03 Government Neighborhood Cultural Facility,
Includes Outdoor Activity
5.04 Recreation Facility, Category 1
5.05 Recreation Facility, Category 2
5.06 Recreation Facility, Category 3
5.07 Event Venue, Category 1
5.08 Event Venue, Category 2
5.09 Event Venue, Category 3
5.10 Landfill
5.11 Solid Waste Processing
5.12 Police Substation
5.13 Utility Facility, Town
5.14 Utility Facility, Government, Neighborhood
5.15 Utility Facility, Government, Regional
5.16 Government Facility
6.0 Non-Government Utility Facility
6.01 Utility Facility, Neighborhood
6.02 Utility Facility, Regional
Antenna Collocation on Existing Wireless
Support Structure not requiring additional
7.01 accessory equipment
Antenna Collocation on Existing Wireless
Support Structure requiring additional
7.02 accessory equipment
Building Mounted Antenna not requiring
7.03 additional accessory equipment
Building Mounted Antenna requiring
7.04 additional accessory equipment
Antenna Collocation on Electrical
7.05 Transmission Towers
7.06 Other Antenna
Wireless Support Structure which meets
7.07 district height requirements

B3

Reference

LT125

15.20
15.21

LT75
PT300
PT200

15.22
15.22
P
P
P

P
P
P
P
P
PT50
P
P
PT50

P
L
L
LT300

15.23
15.23
15.23

P
L
LT300

15.23
15.23

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

Use #
Specific Use
3.05 Bed and Breakfast, Category 2
3.06 Vacation Rental
3.07 Motel
3.08 Hotel
4.0 Institutional Uses
4.01 Airport/Landing Strip
4.02 Heliport
4.03 Funeral Home Establishment
4.04 Cemetery
4.05 Post Office
4.06 Post Office, Distribution
4.07 Animal Sanctuary

P

L

15.24

L

15.24

L

15.24

L

15.24
15.24

L

15.24
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Specific Use
Stealth Wireless Facility which exceeds
7.08 district height requirements
7.09 Wireless Support Structure which does not
meet district height requirements up to and
including 120’
7.10 Other Tower that exceeds 120’ in height
7.11 Emergency Response Communication
Antenna
8.0 Assembly
8.01 Religious Assembly, Category 1
8.02 Religious Assembly, Category 2
8.03 Religious Assembly, Category 3
8.04 Club/Lodge, Category 1
8.05 Club/Lodge Which Does Not Serve Alcohol
9.0 Education
9.01 Appalachian State University
9.02 Caldwell Community College and Technical
Institute
9.03 Other Public Colleges and Universities
9.04 Private Colleges and Universities
9.05 Trade School
9.06 High School
9.07 Elementary School
9.08 Boarding School
9.09 All other Educational Facilities
10.0 Daycare
10.01 Child Daycare, Large
10.02 Child Daycare Center
10.03 Adult Daycare, Large
10.04 Adult Daycare Center
10.05 All Other Daycare
11.0 General Sales and Service
11.01 Kennel
11.02 Veterinary Office/Hospital with Outdoor
Kennels
11.03 Veterinary Office/Hospital without Outdoor
Kennels
11.04 Financial Institution ≤ 5,000 ft2
11.05 Financial Institution > 5,000 ft2
11.06 Restaurant ≤ 2,500 ft2 open to the public
during 10 pm – 6 am
11.07 Other Restaurants ≤ 2,500 ft2
11.08 Restaurant > 2,500 ft2 open to the public
during 10 pm – 6 am
11.09 Other Restaurants > 2,500 ft2
11.10 Bar
11.11 ABC Store
11.12 Personal Service Establishment open to the
public during 10 pm – 6 am

B3

Reference

L

15.24
15.24
15.24

P
P
P
PT200
P T75
P

PT300
PT200

PT300

L

15.25
15.25
15.25
15.25

LT125

15.26

LT125

15.26

L
L
L

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

Use #

P
P
P
P T75
P
PT200
PT125
P
PT75
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Specific Use
Other Personal Service Establishments
Retail Store up to 5,000 ft2
Retail Store more than 5,000 but less than
25,000 ft2
11.16 Retail Store 25,000 ft2 and greater
11.17 Shopping Center/Mall
11.18 Business or Professional Office open to the
public during 10 pm–6 am
11.19 Other Business or Professional Office
11.20 Medical Office, Category 1
11.21 Medical Office, Category 2
11.22 Medical Office, Category 3
11.23 Medical Office, Category 4
11.24 Hospital
11.25 Medical Emergency Response
11.26 Open Air Market, Recurring
11.27 Vehicle Sales and Service
11.28 Equipment Sales and Service
11.29 Moped Sales and Service
11.30 Boat or Marine Craft Sales and Service
11.31 Impound Lot/Towing Service
11.32 Gas Station
11.33 Car Wash
11.34 Seasonal Retail Activities and Amusements
11.35 Therapy Farm
12.0 Recreation and Entertainment Uses
12.01 Indoor Shooting Range
12.02 Outdoor Shooting Range
12.03 Indoor Theater
12.04 Outdoor Theater
12.05 Event Venue, Category 1
12.06 Event Venue, Category 2
12.07 Event Venue, Category 3
12.08 Campground and Recreational Vehicle Park
12.09 Coliseum
12.10 Recreation Facility, Category 1
12.11 Recreation Facility, Category 2
12.12 Recreation Facility, Category 3
12.13 Racetrack
13.0 Agriculture
13.01 Garden, Community
13.02 Garden, Residential
13.03 Agricultural Operation Excluding Livestock
13.04 Agricultural Operation Including Livestock
13.05 Swine Farm
13.06 Confined Animal Feeding Operation (CAFO)
13.07 Custom Slaughterhouse
13.08 Other Slaughterhouse

B3

Reference

P
P
PT200
LT300
ST300

15.27
15.28

PT75
P
PT300
PT125
PT125
P
PT300
LT75
LT75
LT125

15.29
15.30
15.31

P
LT75
LT125

15.32
15.33

PT125
PT125
P

LT75

15.34

P
PT125
P
PT125
PT200
LT200

15.35

ST300
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Use #
11.13
11.14
11.15

P
P T50
PT200

L
L

15.36
15.37

Packet Pg. 155

8.C.b

Use #
Specific Use
B3
Reference
L
13.09 Forestry
15.38
14.0 Manufacturing
LT125
14.01 Microbrewery
15.39
LT125
14.02 Brewpub
15.39
T125
L
14.03 Brewery/Distillery
15.40
14.04 Brewery/Distillery, Other
15.41
14.05 Winery Associated with a Vineyard
15.42
LT125
14.06 Winery
15.42
14.07 Winery, Other
14.08 Extraction of Earth Materials
14.09 Machine/Welding Shop
15.44
14.10 Manufacturing, Other
15.45
15.0 Parking
L
15.01 Parking Lot
15.46
L
15.02 Parking Structure
15.47
L
15.03 Park and Ride Lots
15.46
16.0 Storage
LT75
16.01 Mini-Storage
15.48
16.02 Outdoor Storage
15.49
16.03 Warehouse
PT300
16.04 Fuel Storage Facility
16.05 Chemical Storage Facility
17.0 Transportation
PT200
17.01 Passenger Terminals
2
PT125
17.02 Trucking or freight terminal ≤ 10,000 ft
2
17.03 Trucking or freight terminal > 10,000 ft
18.0 Waste Related Uses
18.01 Recycling Drop-off Station
15.49
18.02 Recycling and Salvage
15.49
18.03 Junkyard
18.04 Private Landfill
19.0 Particular Activities which pose Particular Concerns about Public Health
S
19.01 Electronic and Internet Gaming
15.50
S
19.02 Adult Establishments
15.51

15.07.01

Use #
A-1
A-2
A-3
A-4
A-5
A-6
A-7
A-8
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Table of Accessory Uses

Accessory Uses
Secondary Suite
Home Occupation
Accessory Dwelling Unit
Drive-Through
Outdoor Display
Outdoor Storage
Outdoor Dining
Automated Teller Machine (ATM)

B3

Reference

L

15.52
15.53
15.54
15.55
15.56
15.57
15.58

L
L
L
L
L
L
P
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A-9
A-10
A-11
A-12
A-13
A-14
A-15
A-16
A-17
A-18
A-19
A-20
A-21
A-22
A-23
A-24
A-25
A-26

B3

Accessory Uses
Automated Teller Machine (ATM),
Freestanding
Produce Stand
Poultry
Livestock, Small
Livestock, Large
Bees
Garden, Residential
Satellite receiving antennas less than 1 meter
in diameter
Satellite receiving antennas less than 2 meters
in diameter
Satellite receiving antennas 2 meters and
greater in diameter
Helistop
Swimming pools, spas, and hot tubs
Caretaker’s residence
Vehicular Gate
Vehicle Washing Station
Chemical Storage Facility
Open Air Market, Accessory
Daycare, Small

L
L
L
L
L

Reference
15.59
15.60
15.61
15.62
15.63
15.64
15.65

P
P
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Use #

S
ST300
L
L
L

15.66
15.67
15.68

P
PT125
L

15.29

P

15.07.03 Table of Temporary Uses

Use #
T-1
T-2
T-3
T-4
T-5
T-6
T-7
T-8
T-9
T-10
T-11
T-12

Temporary Uses
Temporary Care Provider Dwelling
Temporary Construction or Repair Dwelling
Temporary Construction Trailer
Temporary Mobile Medical Unit
Temporary Classroom
Temporary Portable Storage Containers
Temporary Staging
Temporary Non-Fixed Site Event Venue
Carrier on Wheels (COW)
Yard Sales
Itinerant Merchant/Peddler
Open Air Market, Temporary

B3

Reference

L

15.69
15.69
15.69
15.69
15.69
15.69
15.69
15.69
15.69
15.69
15.69
15.29

L
L
L
L
L
L
L
L
L
L

Intensity/Density Regulations:

Zoning
District

Min.
Gross Land
Area

Min
Lot
Width

Min.
Street
Frontage

Max.
Floor
Area
Ratio
(FAR)

B3

5,000 ft2

50 ft.

40 ft.

.429

Min.
Open
Space
Ratio
(OSR)

Min.
Livability
Space
Ratio
(LSR)

Min. Recreation
Space Ratio
(RSR)

Minimum
Landscaped Area

Street

Interior

.71

.27

.062

-

20’

17’

Setbacks
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Building Height
Zone

Height Limitation (Feet)

B3

44 (primary) – 67 (secondary)

CONFORMITY TO ADOPTED PLANS

Economic Development: Acknowledge the area’s natural beauty, university, and medical center presence
as the Town’s greatest assets for economic development and jobs creation. Treat them accordingly.
Community Appearance and Community Character: Blend the built environment with the natural, scenic,
and historic character of a High Country small town. Especially discourage commercial strip development,
cluttered signage, and “cheap” apartment buildings.
Open Space: Integrate open space and greenways into the urban fabric of the Town. Preserve the
countryside by discouraging suburban sprawl. Avoid development in floodplains, on ridgetops, and on
steep slopes.
Environmental Quality: Address and monitor growth factors and activities that contribute to water, air,
light, and noise pollution.
Trees: Conserve existing trees and plant new trees, especially hardwoods.
Automobile Transportation: Maximize the efficiency of existing facilities, but not at the expense town
and neighborhood character and livability. Build or expand transportation facilities and parking areas as
needed, but with care. Work to reduce auto dependency, use, and congestion.
Bikeways: Implement the planned system of bikeways as a legitimate transportation alternative. Unify
with greenways and other pedestrian facilities where possible.
Mass Transit: Enhance and support the mass transit system as an effective alternative to the congestion
created by the individual automobile.
Pedestrian Movement: Encourage a system of sidewalks, paths, crosswalks and compact development
patterns which make it easy to get around Boone on foot.

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

COMPREHENSIVE PLAN UPDATE
1.1 Overall Objectives for the Boone Comprehensive Plan (p. 15):
The following objectives, which have not been listed in any particular order of importance, are deliberately
broad in scope and less specific than either a policy statement or an implementation action.

Infrastructure: Engage in long range planning for water and sewer systems, stormwater runoff, natural
gas, and other utility systems. Place overhead utilities underground whenever feasible.
Public Safety: Maintain a high level of policing and fire protection and plan the expansion of public safety
services to coincide with projected population increases and identified needs.
Energy and Waste: Reduce waste generation, and the consumption of energy and water. Develop area
recycling programs to the fullest. Encourage an anti-litter consciousness among residents and visitors.
University: Emphasize cooperative planning among the Town, County, and University.
Downtown: Support and enhance the cultural and historic significance of downtown Boone, and affirm
its appealing, pedestrian orientation.
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Recreation: Strive for additional public recreation facilities, especially sports fields, greenways and indoor
recreation centers.
Neighborhoods: Ensure the livability of neighborhoods, especially through land use and traffic planning.
Public Involvement: Encourage active public involvement and volunteerism to expand the effectiveness
of community planning and action.

Comprehensive Plan Policies: Staff has reviewed land use and comprehensive plan policies, and listed
those policies which in staff’s opinion have a bearing on the request. The Commission and Council should
review these policies carefully. Each member may make his or her own interpretation as to the relevance
of each and which carry the most weight thereby shaping their overall recommendation.
COMPREHENSIVE PLAN POLICIES
2.1 THE ECONOMY
2.1.1 Economic Development
A. The Town shall protect and enhance a high quality of life, image, cultural amenities, and natural
beauty as the most cost effective, long term component of an economic development strategy.
B. New and expanding industries and businesses shall be encouraged which: 1) diversify the local
economy, 2) train and use a skilled labor force and 3) increase area residents’ incomes.
C. The Town shall encourage the development of a well-balanced tourism trade as a primary element of
the area’s economic future. Investments in services, facilities, and proper growth management shall
be employed in furtherance of this objective.
D. Economic development efforts shall encourage the revitalization and reuse of currently unused or
underutilized structures, sites and infrastructure in appropriately located areas.
E. The Town shall encourage a public service and regulatory environment conducive to business
recruitment and expansion, while at the same time enhancing the area’s physical and human
resources.
F. New firms and expanding businesses that complement the natural resources and beauty of the region
shall be especially recruited and encouraged.
G. The Town shall support the development of new business parks.

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

1.2 Growth Strategy Map (p. 17): The property is located within Primary Growth Area. The Primary
Growth Area is that portion of the urban growth area where urban level of facilities are already in place
or can be provided most cost effectively. This is the area where near term growth and development is to
be especially encouraged.

2.1.2 Commercial Development
A. Uncontrolled strip development along the area’s through streets shall be prohibited. The
undesirable effects of existing strip development shall be reduced and/or reconfigured when
redevelopment opportunities permit. New strip development on isolated single lots along
through streets shall be discouraged.
B. Commercial and office development shall be encouraged to locate in planned shopping centers,
office parks and mixed use developments to stop the proliferation of strip development.
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C. Community/Commercial Centers shall be located adjacent to a major street and contain or be
adjacent to other appropriate community facilities.
D. Automobile Orientated Neighborhood and Convenience Commercial Centers shall be encouraged to
locate on a collector street or secondary street at its intersection with a major street.
F. Commercial uses may be encouraged to develop by consolidation and expansion of existing
commercially zoned property, only when such consolidation and expansion does not encroach upon
a viable residential area.

J.

Highway Oriented Commercial uses shall be clustered along segments of major streets and
contain land uses which are mutually compatible and reinforcing in use and design. Businesses shall
be encouraged to coordinate their site designs with other nearby businesses. Design factors shall
include, at a minimum, shared parking and street access, convenient pedestrian and vehicular
movement, and consistent sign standards.

2.2

INFRASTRUCTURE

2.2.2

Utilities

A. Extensions of water and/or sewer services that could result in scattered, non-directed development
and costly provision of other urban services shall be prohibited.
B. Water and sewer services shall be concentrated within the limits of a geographically defined Urban
Growth Area. The Primary Growth Area shall receive first priority for the provision or enhancement
of water and sewer services.
C. The Town shall consider the highest level of participation in the cost of providing water and sewer
services within the Primary Growth Area with the next highest level of participation considered for
the Secondary Growth Area.
E. The Town shall employ incentives to encourage a concentration of intense urban type development
within the Urban Growth Area.
2.3 THE COMMUNITY
A. Urban type development within the Urban Growth Area shall meet appropriate Town standards.
2.3.1

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

G. Effective buffering and/or landscaping shall be provided where a large scale or automobileorientated commercial or office use adjoins an existing or planned residential use.

Community Appearance

C. The significance of major roadway entrances into Boone as measures of community image and quality
shall be recognized through building placement, landscape, signage and other visual improvements.
The Town, along with private property owners and developers, shall work to jointly improve the
appearance and design of major street corridors.
2.3.2

Community Character

E. New development, redevelopment and rehabilitation of structures and sites shall occur in a manner
which is consistent with the neighborhood and architectural context of the immediate area, and
supportive, whenever possible, of Boone’s original community character as a High Country small
town.
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The 2030 Land Use Plan works together with the Town’s Comprehensive Plan and other plans and
programs to provide for the Town’s long range growth. The Land Use Plan is a three-dimensional
framework for the comprehensive plan and serves as the basis for all the facility and service needs of the
Town. The Land Use Plan serves as the guiding vision and policy basis for determining the appropriateness
of any development or redevelopment that is proposed for the Town’s planning jurisdiction.
This area is located within the multiple sectors.

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

BOONE 2030 LAND USE PLAN

The O-2 sector represent areas that are prime candidates for moving into the O-1 sector through
conservation easements or other open space acquisition/protection measures such as Transfer of
Development Rights. This sector, shown in medium green on the Framework Map, consists of lands that
should be off-limits to development except occasional residential/rural buildings at very low densities.
These areas may be legally developable based on current federal, state, and local regulations. However,
they are areas that based on environmental and urban service factors (difficulty of providing of
sewer/water service and roadways, for example) should be lightly developed or undeveloped, remaining
in a rural or natural state. In large part, these areas correspond with locations identified for viewshed
protection in the Town’s current regulations. This zone also corresponds with areas in the Secondary
Water Pressure Zone, defined as elevations above 3400 feet, which are difficult to efficiently serve with
adequate public water pressure. For Boone, this sector also consists of:
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• 100 year floodplain
• Zone of potential rock instability
• Slopes of 30-70%
• High landslide hazard zones
• 100 ft. riparian stream buffer
The G-1 sector is intended for relatively low density residential development. This sector includes existing
low-density residential neighborhoods that are not appropriate for redevelopment. It also includes lands
that are not proximate to thoroughfares and are not projected to be high growth areas due to limited
access to transportation networks and utilities.
Appropriate Land Uses/Development Types include:

The G-2 sector contains denser, mixed-use development at the scale of neighborhood centers, indicated
by 1/4 mile circles (equivalent to a 5-minute walk), and suburban, residential development at the scale
of walkable “traditional neighborhoods” shown in orange. This type of residential development creates
an identifiable center organized around a small public square or green, often with some civic facilities or
a building such as a church or a small store. Local, slow-speed streets form a connected network, with
larger collector streets. Paths form pedestrian connections linking sidewalks to internal parks and
preserved open space along the boundaries of the neighborhood. This pattern of development can be
more environmentally sensitive to its context and can provide improved public health benefits for
citizens through its capacity for safe walking and cycling.
G-2 lands are typically close to thoroughfares and at key cross-road locations. For Boone, the G-2 sector
specifically includes areas that are already developed with neighborhood-serving retail and service uses
or at key cross-roads where future development of this type is likely to occur, such as around the
intersection of NC 105 and Poplar Grove Road, or the intersection of Boone Heights Drive and State
Farm Road. The G-2 designation is also used in areas where a mixture of higher density residential types
(e.g., small lot single family houses, townhomes, apartment or condominium buildings, or mixed-use
buildings) are already occurring or would be appropriate to transition between higher intensity
commercial uses and existing lower density neighborhoods, and take advantage of proximity to existing
centers of commerce, education, or employment such as the university, downtown, the hospital, the
industrial park, and the Hardin Park Elementary School/NC 194 corridor.

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

• Low density cluster developments
• Limited convenience retail;
• low density single family residential • civic uses such are parks, government or
development
religious

Appropriate Land Uses/Development Types include:
• traditional neighborhood developments • neighborhood-scale commercial uses (retail and office)
• single-family and multifamily residential • civic uses
• neighborhood mixed-use centers
• light industrial uses
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Certification of Notification by Mail
I, Jane Shook, certify that individual notices meeting the requirements of Article 9, Subsection
9.03.03(B)(2) of the Town of Boone UDO were placed in the mail (first class) on January 6, 2017.

Jane Shook, Interim Director of Planning and Inspections
Certification of Posting

Brian Johnson, Urban Design Specialist

PLANNING BOARD REPORT
Per NCGS 160A-387, all proposed amendments to the zoning ordinance or zoning map shall have a
written report provided from the Planning Board to the Town Council within 30 days of referral of the
amendment to the Planning Board, or the Town Council may proceed in its consideration of the
amendment without the Planning Board report. Furthermore, in no case is the Town Council bound by
the recommendations, if any, of the Planning Board. Per NCGS 160A-383, the Planning Board shall
advise and comment on whether the proposed zoning amendment is consistent with all applicable
officially adopted plans, and provide a written recommendation to the Town Council that addresses plan
consistency and other matters as deemed appropriate by the Planning Board, but a comment by the
Planning Board that a proposed amendment is inconsistent with the officially adopted plans shall not
preclude consideration or approval of the proposed amendment by the Town Council.
Revised 01/23/2017 to incorporate the Planning Commission’s recommendation:
First motion and vote Vice-Chairperson Boyle made a motion, seconded by Member Vincent, that the
proposed amendment to the Town’s zoning map is consistent with the Town’s comprehensive plan and
other applicable adopted plans of the Town which relate to this application because that zoning had been
in effect previously.
Vote:

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

I, Brian Johnson, certify that the subject property was posted as required in Article 9, Subsection
9.03.03(B)(2) of the Town of Boone UDO on January 6, 2017.

Aye – All
Nay – None
The motion passes.

Second Motion and Vote: Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle
to recommend approval for the reasons previously stated.
Vote:

Aye – All
Nay – None
The motion passes.
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TOWN COUNCIL ACTION
Per NCGS 160A-383, zoning regulations shall be made in accordance with a comprehensive plan. Prior to
adopting or rejecting any zoning amendment, the governing board shall adopt a statement describing
whether its action is consistent with an adopted comprehensive plan and explaining why the board
considers the action taken to be reasonable and in the public interest.
ACTION TAKEN

Second Motion and Vote: I move to approve OR deny the proposed amendment to the Town’s
zoning map and believe approval OR denial is reasonable and in the public interest because:

Attachment: Staff Report (1413 : Brown of Boone III, LLC)

First motion and vote: The proposed amendment to the Town’s zoning map is OR is not consistent
with the Town’s Comprehensive plan and other applicable adopted plans of the Town which relate to
this application because:
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Jane Shook
Contact Phone # 828-268-6960

Department: Planning and Inspections
Date Submitted:Feb. 3, 2017

Email: Jane.Shook@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Case PL 00147-010417 Administrative Mechanisms/ETJ Modifications UDO Text Amendment

Summary of Information:
The Town of Boone has initiated a text amendment to modify the UDO to remove or alter
regulations related to the extraterritorial jurisdiction (ETJ). Modifications are necessary due to
the recent NC Supreme Court decision in December 2016, which upheld Senate Bill 865 to
remove the Town of Boone's ability to exercise any extraterritorial jurisdiction-related powers,
effective Jan. 10, 2017.
All information provided at public hearing is attached as well as an updated staff report
reflecting the Planning Commission's recommendations.

Packet Pg. 165

8.D.a

PERMIT IS FOR (CHOOSE ONE):

Zoning/Planning Permit Application

 Single Family or Duplex (Residential)
 Commercial
 Board of Adjustment Hearing (other than Appeals)
 Planning/Other

Town of Boone Planning & Inspections Department
680 W. King Street, Suite C  Boone, North Carolina 28607
Phone (828) 268-6960  Fax (828) 268-6961
www.townofboone.net

A. CONTACT INFORMATION
Applicant:

Town of Boone

Company:

Address:

PO Drawer 192, Boone, NC 28607

Phone Number:

Email Address:

Property Owner:

Company:

Address:
Email Address:

Watauga County Parcel Identification Number(s):
Address/Location:

NA

NA

Article 2 Administrative Mechanisms –Modification, UDO Text Amendment
Project Name:
C. PERMIT SUBCATEGORIES
Additional Forms Needed
Zoning Permits
 Accessory Building

*Zoning Project Data Form (Residential or Commercial)

 Addition/Expansion including decks and patios

*Zoning Project Data Form (Residential or Commercial)

 Change of Occupancy

*Commerical Project Data Form

 Land Disturbance (not associated with the construction of a bldg.)

*Zoning Project Data Form (Residential or Commercial)

 Manufactured Home Set-up in Park

*Manufactured Home in Park Form

 New Building Construction

*Zoning Project Data Form (Residential or Commercial)

 Renovation/Remodel

*Zoning Project Data Form (Residential or Commercial)

 Accessory Use (as listed in UDO Subsection 15.07.01)

*Zoning Project Data Form (Residential or Commercial)

 Temporary Use (as listed in UDO Subsection 15.07.02)

*Zoning Project Data Form (Residential or Commercial)

 Sign

*Sign Project Data Form (Zoning)

 Pavement Sealant

*Pavement Sealant Project Data Form

 Major Subdivision Zoning Permit

*Commercial Project Data Form

Board of Adjustment Hearings
 Special Use Permit/Modification

*Special Use Permit Form

 Variance

*Variance Form

 Major Subdivision Preliminary Plat Approval

*Major Subdivision Preliminary Plat Approval Form

Attachment: Application Information (1414 : Text Amendments)

Phone Number:
B. PROPERTY INFORMATION

Planning/Other
 Exempt Division of Land

*Subdivision Exemption Project Data Form

 Minor Subdivision (Preliminary and Final Plat)

*Minor Subdivision Project Data Form

 Major Subdivision (Final Plat)

*Major Subdivision Final Plat Project Data Form

 UDO Text Amendment

*Text Amendment Project Data Form

 General Use Zoning Map Amendment

* General Use Map Zoning Map Amendment Project Data Form

 Conditional District Zoning Map Amendment

*Conditional District Zoning Map Amendment Project Data Form

 Voluntary Annexation

*Annexation Petition (Satellite or Contiguous)

 UDO Text Interpretation

*UDO Interpretation Data Form
Page 1 of 2
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D. DETAILED DESCRIPTION OF PROJECT

See Project Data Form

E. PROJECT MANAGER DESIGNATION
A project manager is responsible for the activities listed in UDO Section 4.19. Single-family and two-family projects involving less than
½ acre of land disturbing activity or commercial site improvements that involve no more than 2,500 square feet of land disturbing
activity are exempt from this requirement.

Name:

NA

Company:

Address:

License #:

Phone Number:
F. DESIGN PROFESSIONAL INFORMATION

Email Address:

Name:

Company:

Address:

License #:

Phone Number:

Email Address:

Architect: NA
Name:

Company:

Address:

License #:

Phone Number:
Email Address:
G. APPLICANT SIGNATURE: By signing this form you are certifying that this application and any attached information is accurate.
Failure to provide accurate information or failure to provide any requested information may result in delays to permit processing.

Jane Shook

Jane Shook

1

Applicant (Print)

01/04/17
Date

Applicant Signature

NA

NA

NA

Property Owner (Print)

Property Owner Signature

Date

Official Use Only
Project File Name:

Article 2 Administrative Mechanisms –Modification, UDO Text Amendment
Permit Number:

Attachment: Application Information (1414 : Text Amendments)

Engineer: NA

PL00147-010417
Project Name/Number:

NA
Date:

Fee:

Receipt Number:

Method of Payment:

January 4, 2017

NA

NA

NA

Paid By:

NA
S:\FORMS\Forms_2015\ZoningPermitApplication_052015.doc

1

Documentation confirming that the applicant has a legally sufficient interest in the property proposed for development to use it in the manner
requested, or is the duly appointed agent of such a person must be submitted along with this application. Execution by property owner of this
application signifies that the applicant is authorized to proceed.

Page 2 of 2
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Official Use Only

UDO Text Amendment Project Data Form
Town of Boone Planning & Inspections Department

Project Name/Number:

680 W. King Street, Suite C  Boone, North Carolina 28607
Phone (828) 268-6960  Fax (828) 268-6961
www.townofboone.net

Permit Name/Number:
PL00147

A. TEXT INFORMATION
Amendment is to:
Article(s):

Article 2, Article 6

Section(s): varies

Modification of the UDO text as it relates to changes due to the NC Supreme Court decision to uphold Senate Bill 865
which removed the Town of Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related powers.
Reason for Change:

Official Use Only
Public Hearing Meeting Date:

January 23, 2017

PC Meeting Date:

January 23, 2017

TC Meeting Date:

February 16, 2017

Text Approved:

 Yes  No

Date UDO Updated:

Attachment: Application Information (1414 : Text Amendments)

Brief Description of Amendment (Attach Proposed Text):

S:\FORMS\Forms_2015\UDOTextAmendmentProjectDataForm_062015.doc
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§ 2.01 BOARD OF ADJUSTMENT.

2.01.02 Appointment and terms of Board of Adjustment.
A. Number of members. There shall be a Board of Adjustment consisting of five regular
members and three alternate members. Alternates shall serve on the Board in the absence or
temporary disqualification of any regular member or to fill a vacancy pending appointment of a
regular member. When serving in place of a regular member, an alternate member shall have all
the powers and duties of a regular member.
B. Appointments; avoidance of conflicts of interest. All town members of the Board shall be
appointed by the Town Council following the procedures of § 35.01 of the Municipal Code.
In making appointments to the Board, the Town Council shall consider the employment of current
Board members, and their spouses, and shall strive to create such employment diversity upon the
Board so as to minimize the likelihood that a conflict of interest with regard to a particular case
will prevent the Board from assembling a quorum. Therefore, in order to be appointed to the Board,
an applicant must provide the Town with information concerning his or her employment and that
of his or her spouse, if any.
C. Term. Regular members and alternates shall be appointed for three year staggered terms,
but may continue to serve until their successors have been appointed. Vacancies may be filled for
the unexpired terms only. Members may be reappointed to successive terms without limitation.
D. Absences.
1. Absences due to sickness, death or other emergencies of like nature shall be recognized
as excused absences and such absences and the meetings missed for such excused absences shall
not be counted in the calculations toward automatic removal from the Board. In the event of a long
illness or other such cause for prolonged absence, however, as determined by the Administrator,
the member shall be replaced; provided, however, that Council may take specific action to excuse
the absences and reappoint a member after being informed by the Administrator of the member’s
proposed or actual removal.
2. Regular Board members shall be automatically removed for unexcused failure to attend
three consecutive meetings or for unexcused failure to attend 50% of the regular meetings in any
12 month period. For example, if a member misses six of 12 meetings during a 12 month period
and two of the absences are due to the member’s illness, the member will be recorded as having
missed four of ten meetings. Alternate members shall likewise be removed for unexcused failure
to attend or participate in three consecutive meetings for which the member’s attendance is
requested.
3. The Administrator shall notify in writing any member for whom one more absence will
trigger removal.
4. The Administrator shall notify the member and Town Council when a member has
exceeded the allowable number of unexcused absences.
E. Residency. All members must be residents within the Town corporate limits. If a regular or
alternate member moves outside the Town limits, that shall constitute a resignation from the Board.

Attachment: Clean Version of Revised Text (1414 : Text Amendments)

2.01.01 The Board is a quasi-judicial body which acts on specified appeals, variances, major
subdivision preliminary plat approval and special use permit requests. Except for major
subdivision preliminary plat approval, the decisions by the Board represent the final decision by
the town.
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2.01.03 Meetings of the Board of Adjustment.
A. Schedule. At a time which it establishes, the Board shall conduct a monthly meeting to be
held so long as there are items for its consideration, and it may schedule special meetings as
necessary, so long as all notice requirements are met. Regardless of whether or not a quorum of
the Board is present, any duly advertised regular or special meeting may be continued to a later
date (“continuation meeting”) without additional notice and advertising if the date, time, and
location of the continuation meeting is adopted and announced by a majority of the members
present.
B. Rules of procedure. The Board shall conduct its meetings in accordance with its duly
adopted Rules of Procedure so long as they are not inconsistent with the provisions of this
ordinance or state law. The Rules of procedure may address any of the following:
1. Scheduling and order of cases before the Board; and
2. Representation; and
3. Intervention of a person other than the applicant or appellant who has a special and
substantial interest in the outcome of the case to fully participate as a party in the hearing; and
4. Pre-hearing procedures; and
5. Hearing procedures; and
6. Admissibility of evidence; and
7. Decision-making procedures; and
8. Length of meetings; and
9. Special meetings; and
10. Meeting decorum pursuant to Subsection 6.01.07(B); and
11. Such other matters as may be needed for the effective and proper functioning of the
Board.
C. Open meetings. The Board and any subcommittee, advisory group, or working group, by
whatever name or designation (hereafter referred to as a “subcommittee”) shall operate in
compliance with the North Carolina Open Meetings law, codified as G.S. §§ 143-318.9 et seq. At
a minimum, all meetings of the Board or any subcommittee shall require all of the following:
1. A meeting which is open to the public, except as to closed session conducted in
accordance with the law for the reasons authorized by law.
2. Minutes of the meeting, a copy of which shall be provided, once approved by the Board,
to the Town Clerk.

Attachment: Clean Version of Revised Text (1414 : Text Amendments)

F. Resignation. A member of the Board may resign by notifying the Mayor, Town Manager,
or Administrator. A resignation shall be effective at the time a replacement member has been
appointed unless the member declares a date certain in the resignation.
G. Removal. The Administrator or a member of the Town Council may propose removal of
a member for good cause related to the performance of Board duties. Before removal, the member
shall be given an opportunity to appear before the Town Council to address the issues involved.

2.01.04 Board of Adjustment officers.
A. Unless the Town Council designates the Chair and Vice-Chair of the Board, it shall retain
the power to choose its own Chair and Vice-Chair. The people so designated shall serve in these
capacities for terms of one year, with eligibility for unlimited re-appointment. Vacancies in these
offices shall be filled for the unexpired terms by the Town Council.
1. The Board shall designate the Chair and Vice-Chair of any subcommittee.
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2.01.05 Duties of the Board of Adjustment.
A. The Board is a quasi-judicial body that shall hear and decide:
1. Appeals from any order, decision, requirement, interpretation, or determination made by
the Administrator, as provided in Article 6 Board of Adjustment Hearings.
2. Applications for special-use permits, as provided in Article 6 Board of Adjustment
Hearings.
3. Applications for variances, as provided in Article 6 Board of Adjustment Hearings.
4. Applications for major subdivision preliminary plat approval, as provided in Article 6
Board of Adjustment Hearings.
5. Appeals of the grant or denial of an application for a certificate of appropriateness by the
Historic Preservation Commission.
6. Any other matter the Board is required to act upon by any other town ordinance.
B. Limitations on the powers of the Board of Adjustment.
1. No individual member of the Board shall purport to speak or act on behalf of the Board
without action by the Board or authorization in the Board’s duly adopted rules of procedure
explicitly authorizing the member to speak or act on its behalf.
2. No individual member of the Board, or the Board itself, shall purport to speak or act on
behalf of the Town without action by the Council explicitly authorizing the member or
empowering or authorizing the Board to speak or act on its behalf.
3. Without an express grant of authority or explicit authorization by the Council, no
individual member of the Board, or the Board itself, may direct staff to take action requiring the
expenditure of Town funds.
4. The Board shall not create any group external to its membership without the explicit
approval and or appointment of the Town Council. When deemed appropriate the Town Council
will appoint a group(s) to advise the Board on tasks assigned by the Town Council or its designee.
5. The Board may create subcommittees or working groups within its membership without
explicit approval of the Town Council providing that these groups do not require ongoing
resources. Where ongoing resources are requested the assignment of these resources must be
approved by the Town Manager or his or her designee.
(Ord. passed 12-16-2013)
§ 2.02 PLANNING COMMISSION.

Attachment: Clean Version of Revised Text (1414 : Text Amendments)

B. If neither the Chair nor the Vice-Chair are present, the presiding officer shall be elected by
majority vote.
C. The Chair and Vice-Chair may take part in all deliberations and vote on all issues.

2.02.01 The Planning Commission is an advisory board which makes recommendations to
Council on future growth and development issues that affect the town. The Planning Commission
reviews and makes recommendations to the Council pursuant to Subsection 2.02.06.
2.02.02 Appointment and terms of Planning Commission members.
A. Number of members. There shall be a Planning Commission consisting of 7 members.
C. Appointment of members to the Planning Commission. Members of the Planning
Commission shall be appointed by the Town Council following the procedures of § 35.01 of the
Municipal Code.
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D. Term. Planning Commission members shall generally be appointed for four year
staggered terms, but members may continue to serve until their successors have been appointed.
An Appalachian State University student member shall serve a term of one year. Vacancies which
occur for reasons other than the expiration of a term shall be filled as they occur only for the
unexpired remainder of the term.
1. Members may be appointed to no more than three successive terms. A former member
may be reappointed following a one-year period of non-membership.
E. Absences.
1. Absences due to sickness, death or other emergencies of like nature shall be recognized
as excused absences and such absences and the meetings missed for such excused absences shall
not be counted in the calculations toward automatic removal from the Board.
a. For example, if a member misses six of twelve meetings during a 12 month period and
two of the absences are due to the member’s illness, the member will be recorded as having missed
four of ten meetings.
b. In the event of a long illness or other such cause for prolonged absence, as determined
by the Administrator, the member shall be replaced.
c. Council may take specific action to excuse the absences and reappoint a member after
being informed by the Administrator of the member’s removal.
2. Planning Commission members shall be automatically removed for failure to attend three
consecutive meetings or for failure to attend 50% of the regular meetings in any 12 month period.
3. The Administrator shall notify in writing any member for whom one more absence will
trigger removal.
4. The Administrator shall notify the member and Town Council when a member has
exceeded the allowable number of unexcused absences.
F. Residency. All members must be residents within the town corporate limits. If a resident
member moves outside the town limits, that shall constitute a resignation from the Planning
Commission, effective upon the date a replacement is appointed by the Council.
G. Resignation. A member of the Planning Commission may resign by notifying the Mayor,
Town Manager, or Administrator. A resignation shall be effective at the time a replacement
member has been appointed unless the member declares a date certain in the resignation.
H. Removal. The Administrator or a member of the Town Council may propose removal of
a member for any other good cause related to the performance of Board duties.
1. Before removal, the member shall be given an opportunity to appear before the Town
Council to address the issues involved.
2.02.03 Meetings of the Planning Commission.
A. Schedule. The Planning Commission shall conduct a meeting no less than quarterly, or
more often as it shall determine or require, to be held so long as there are items for its consideration,
and it may schedule additional meetings (“continuation meetings” and “special meetings”), as
necessary, so long as all notice requirements are met. Regardless of whether or not a quorum of
the Planning Commission is present, any duly advertised regular or special meeting may be
continued to a later date (“continuation meeting”) without additional notice and advertising if the
date, time, and location of the continuation meeting is adopted and announced by a majority of the
members present.
1. The Planning Commission shall also attend any public hearings on proposed ordinance
amendments scheduled by Town Council.

Attachment: Clean Version of Revised Text (1414 : Text Amendments)
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B. Rules of procedure. Since the Commission has only advisory authority, it need not
conduct its meetings strictly in accordance with the quasi-judicial procedures set forth in Article
6. However, it shall conduct its meetings so as to obtain necessary information and to promote the
free and full exchange of ideas.
1. In the absence of the Chair, the Vice-Chair shall conduct any meeting of the Planning
Commission, and in the absence of both officers, the Mayor may designate a person to act as Chair
for the meeting in question or if no one is designated the Commission can elect a presiding officer
by majority vote.
2. The agenda shall include only those matters within the responsibilities and powers of the
Planning Commission as provided herein.
a. Absent an emergency matter, which can be placed upon the agenda by a unanimous
vote of those present, only matters on the published agenda may be acted upon by the Commission.
b. Issues considered under agenda items entitled, “other matters” or similar language shall
only be for information, and other items or issues for information may be added to the agenda by
majority vote of those present.
3. Meetings of the Planning Commission or subcommittee shall proceed in the following
order: adoption of an agenda, approval of the minutes, unfinished business, new business, informal
discussion, and public comment, when public comment is to be accepted. By majority vote of the
members in attendance, the order of business may be altered.
4. The business of the Planning Commission or subcommittee shall be conducted in such
manner as to afford all members an opportunity to speak. However, no member shall generally
address the body until first recognized by the Chair, and members of the Planning Commission or
subcommittee shall be respectful to each other and shall avoid interrupting each other.
C. Open meetings. The Planning Commission shall operate in compliance with the North
Carolina Open Meetings law, codified as G.S. §§ 143-318.9 et seq. (hereafter, “the law”). At a
minimum, all meetings of the Planning Commission or any subcommittee, advisory group, or
working group of the Commission, by whatever name or designation (hereafter referred to as a
“subcommittee”) shall require all of the following:
1. Notice of all official meetings, other than an emergency meeting, by posting of the date
and time of the meeting at least 48 hours in advance on the bulletin Board for that purpose in Town
Hall, unless a longer notice is required by this ordinance or state law. If an agenda has been
distributed to members of the Commission, it shall also be posted.
a. An “official meeting” occurs whenever a regularly scheduled meeting of the Planning
Commission or subcommittee occurs, whether or not a quorum is present, or a “special meeting”
when a majority of the Planning Commission or subcommittee meet, whether in person or by
electronic means such as conference call or e-mail, to conduct a hearing, deliberate, take action,
or otherwise transact public business.
b. “Deliberate” includes examining, weighing or reflecting upon the reasons for or against
a possible decision and also includes the collective acquisition and exchange of facts preliminary
to a decision.
c. An “emergency meeting” is one that concerns generally unexpected circumstances
which require the immediate consideration of the Planning Commission or subcommittee. In the
event of an emergency meeting, a local news medium must be notified prior to the meeting of the
date, time and subject matter of the meeting.
2. A meeting which is open to the public, except as to a closed session conducted in
accordance with the law for a reason authorized by the law.
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3. Minutes of the meeting, a copy of which shall be provided to the Town Clerk, once they
are approved by the Commission or subcommittee.
a. Minutes of the Planning Commission or subcommittee shall be subject to revision and
adoption by the group as a whole.
D. Speakers. At any meeting of the Planning Commission or subcommittee, if the meeting is
opened for public comment, any person wishing to address the body or subcommittee shall state
his or her name and whether or not he or she is a resident of the town.
1. Speakers shall be recognized in the order in which they have signed up.
2. Unless a different time limit is adopted by the Planning Commission or subcommittee,
no member of the public shall be allowed to speak for more than five minutes.
3. Should more than one person wish to make substantially the same comments regarding
the same subject, or where a group of persons supports or opposes the same positions, the presiding
officer may require that all such persons designate a spokesperson for their group to address the
Commission or subcommittee, and the presiding officer may allot a larger amount of time for the
presentation of the group position by the spokesperson.
4. All persons addressing the Commission or subcommittee shall be treated respectfully by
other persons in attendance at the meeting, and all speakers shall conduct themselves with proper
decorum. Should any person present during a public comment period substantially interfere with
the ability of a person offering public comment or engage in behavior which violates norms of
accepted decorum, or should a person offering public comment engage in behavior which violates
norms of accepted decorum, after warning such person(s) and, except in a situation where there is
a risk of harm to any person present, providing such person(s) the opportunity to alter the behavior
to bring it into conformity with norms of accepted decorum, the presiding officer may direct that
such person(s) be removed from the meeting.
2.02.04 Quorum and voting.
A. A quorum is necessary for the Planning Commission to take official action.
1. A quorum shall consist of a majority of the members of the Commission. Vacant
positions are not counted as members for purposes of calculating quorum. A member who is
present shall be counted for purposes of quorum even if he or she is recused from voting.
B. All actions or recommendations of the Planning Commission or subcommittee are only
effective or adopted upon majority vote of the members present, following a motion and second.
1. In the case of a divided vote on any question on which the Commission is required to act,
the record shall include the vote of each member. When such action is to be reported to the Council,
the committee, task force, or advisory body shall not only report the action or recommendation
adopted, but the vote by which it was adopted.
2. Proxy voting is not allowed, but a member who cannot be physically present may
participate in the meeting by electronic or telephonic means so long as the member can hear all
deliberations and proceedings of the Commission, and the members of the Commission can hear
the member.
3. A roll call vote shall be taken upon the request of any member.
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A. Unless the Town Council designates the Chair and Vice-Chair of the Planning
Commission, it shall retain the power to choose its own Chair and Vice-Chair. The Planning
Commission shall designate the Chair and Vice-Chair of any subcommittees. The people so
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2.02.06 Powers and duties of Planning Commission.
A. The Planning Commission may:
1. Make studies of the area within its jurisdiction and surrounding areas; and
2. Determine objectives to be sought in the development of the study area; and
3. Prepare and adopt plans for achieving these objectives; and
4. Develop and recommend to the Council policies, ordinances, administrative procedures,
and other means for carrying out plans in a coordinated and efficient manner. The Planning
Commission shall not, however, have the power to “initiate” changes to this ordinance, as the term
“initiate” is used in, § 9.02; and
5. Advise the Council concerning the use and amendment of means for carrying out plans;
and
6. Make findings and recommendations to the Council concerning proposed zoning text and
map amendments, as provided for and in compliance with § 9.05; and
7. Review and either approve or deny proposed minor subdivision requests when a portion
of the land to be subdivided lies within a Designated Water Supply Watershed District, based upon
application of Articles 5 and 29 of this ordinance; and
8. Perform any other related duties that the Council may direct.
B. Limitations on powers of the Planning Commission.
1. No individual member of the Planning Commission shall purport to speak or act on behalf
of the Commission without action by the Commission explicitly authorizing the member to speak
or act on its behalf; and
2. No individual member of the Planning Commission, nor the Planning Commission itself,
shall purport to speak or act on behalf of the Town without action by the Council explicitly
authorizing the member or empowering or authorizing the Commission to speak or act on its
behalf; and
3. Without an express grant of authority or explicit authorization by the Council, no
individual member of the Planning Commission, nor the Commission itself, shall direct staff to
take action requiring the expenditure of town funds; and
4. The Planning Commission shall not create any group external to its membership without
the explicit approval and or appointment of the Town Council. When deemed appropriate the
Town Council will appoint a group(s) to advise the Planning Commission on tasks assigned by the
Town Council or it’s designee; and
5. The Planning Commission may create subcommittees or working groups within its
membership without explicit approval of the Town Council providing that these groups do not
require ongoing resources. Where ongoing resources are requested the assignment of these
resources must be approved by the Town Manager or his or her designee.
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designated shall serve in these capacities for terms of one year, with eligibility for unlimited reappointment. Vacancies in these offices shall be filled for the unexpired terms only.
B. The Chair and Vice-Chair may take part in all deliberations and vote on all issues.

2.02.07 Advisory committees.
A. From time to time the Council may appoint one or more individuals to help the Planning
Commission carry out its planning responsibilities with respect to a particular subject area. By way
of illustration, without limitation, the Council may appoint advisory committees to consider the
thoroughfare plan, bikeway plans, community appearance plans, housing plans, economic
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development plans, and the like. Such advisory committees shall be created and operate, unless
otherwise designated by the Council, according to the procedures established under Municipal
Code §§ 30.51, and 35.01, et seq.
B. 1. Members of such advisory committees shall sit as nonvoting members of the Planning
Commission when such issues are being considered, and they shall be invited to lend their talents,
energies, and expertise to the Planning Commission. However, all formal recommendations of the
Planning Commission to the Council shall be made by the Planning Commission itself.
2. As with Commission members, unless the Council takes specific action to excuse the
absences and reappoints an advisory committee member after being informed by the Administrator
of the member’s removal, an advisory committee member shall be automatically removed for
failure to attend three consecutive meetings or for failure to attend 50% of the meetings within any
twelve month period. Absences due to sickness, death, or other emergencies of like nature shall be
recognized as excused absences, and such absences and the meetings missed for such excused
absences shall not be counted in the calculations toward automatic removal from the committee.
For example, if a member misses six of twelve meetings during a twelve month period and two of
the absences are due to the member’s illness, the member will be recorded as having missed four
of ten meetings. In the event of a long illness or other such cause for prolonged absence, as
determined by the Administrator and confirmed by the Council, the member shall be replaced. The
Administrator shall notify in writing any member for whom one more absence will trigger removal.
In addition, the Administrator or a member of the Council may propose removal of a member for
any other good cause related to the performance of committee duties, but before removal on that
basis, the member shall be given an opportunity to appear before the Council to address the issues
involved.
C. Nothing in this section shall prevent the Council from establishing independent advisory
groups, committees, or commissions to make recommendations on any issue directly to the
Council.
(Ord. passed 12-16-2013)

ARTICLE 6: BOARD OF ADJUSTMENT HEARINGS
Section
6.01 Provisions applicable to all hearings
6.02 Special use permit, transitional zones and major subdivision preliminary plat
applications
6.03 Variances
6.04 Appeal of administrative decision
6.05 Appeal of decisions of Community Appearance and Historic Preservation Commissions
§ 6.01 PROVISIONS APPLICABLE TO ALL HEARINGS.
6.01.01 General provisions.
A. All hearings of the Board shall be conducted in a quasi-judicial manner as described
herein.
B. Subject to the specific provisions of Section 6.04 as to appeals, the Board shall hear and
decide every appeal and application within a reasonable time.
C. The Board’s packet shall include the Administrator’s analysis of the issues, identifying
any information, documents, and adopted plans material to the case. The Administrator’s
analysis may also include recommendations as appropriate.
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D. Each hearing conducted by the Board shall provide an opportunity for parties and
interested members of the public to testify and offer competent evidence, but the Board may
limit the time available for each person offering testimony and may exclude testimony and
evidence which is cumulative or redundant.
E. Hearings shall be conducted in compliance with the Board’s duly adopted rules of
procedure.
F. The town is considered a party in every hearing before the Board.
G. The Board may continue any hearing until a subsequent meeting and may keep a hearing
open to take additional information up to the point a final decision is made.
6.01.02 Quorum.
A. A quorum shall consist of four (4) members for all action that may be taken by the
Board. A quorum is necessary for the Board to take official action, except that at any dulynoticed regular or special meeting a majority of the Board then present, whether a quorum or not,
may vote to continue the meeting to a specified later date, time and location.
6.01.03 Voting.
A. The concurring vote of four-fifths of the Board shall be necessary to grant a variance. A
majority of the members shall be required to decide any other quasi-judicial matter or to
determine an appeal made in the nature of certiorari. For the purposes of this paragraph, vacant
positions on the Board and members who are disqualified from voting on a quasi-judicial matter
shall not be considered members of the Board for calculation of the requisite majority if there are
no qualified alternates available to take the place of such members.
B. Once a member is physically present at a Board meeting, any subsequent failure to vote
shall be recorded as an affirmative vote unless the member has been excused or has been allowed
to withdraw from the meeting in accordance with this section.
C. A member shall not participate in or vote on any quasi-judicial matter in a manner that
would violate affected persons’ constitutional rights to an impartial decision maker.
Impermissible conflicts include, but are not limited to:
1. A member having a fixed opinion prior to hearing the matter that is not susceptible to
change;
2. Undisclosed ex parte communications;
3. A close familial, business, or other associational relationship with an affected person;
or
4. A financial interest in the outcome of the matter.
D. If an objection is raised to a member’s participation and that member does not recuse
himself or herself, the remaining members shall by majority vote rule on the objection.
E. A member may be allowed to withdraw from the entire remainder of a meeting by
majority vote of the remaining members present for any good and sufficient reason other than the
member’s desire to avoid voting on matters to be considered at that meeting.
F. Except as authorized in this section, a motion to allow a member to be excused from
voting or excused from the remainder of the meeting is in order only if made by or at the
initiative of the member directly affected.
G. A roll call vote shall be taken upon the request of any member.
6.01.04 Notice of hearing.
A. The Administrator shall give notice of any hearing of the Board as follows:
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1. Contents of notice. Every notice shall state the date, time, and place of hearing,
reasonably identify the lot that is the subject of the application or appeal, and give a brief
description of the action requested or proposed.
2. Mailed notice. Notice shall be mail by depositing in the mail at least ten days, but not
more than 25 days, prior to the date of the hearing to:
a. The person or entity whose appeal, application, or request is the subject of the
hearing;
b. The owner of the property that is the subject of the hearing if the owner did not
initiate the hearing;
c. The owners of all parcels of land abutting the parcel of land that is the subject of the
hearing;
d. The owners of real property located within 150 feet of the subject lot(s);
e. The owners of any real property in a protected district, whose property boundary has
triggered application of transitional zone standards; and
f. Any other persons who have submitted a written request for notice and intervening
parties so long as the request for notice or intervention request have been filed prior to
notification being mailed.
3. Posted notice. At least ten days, but not more than 25 days prior to the date of the
hearing, the Administrator shall also prominently post a notice of the hearing on the site that is
the subject of the hearing or on an adjacent street or highway right-of-way. The signs to be
posted shall include the date, time and location of the hearing and shall direct the public to
detailed information about the hearing.
6.01.05 Subpoenas.
A. The Board through the Chair, or in the Chair’s absence anyone acting as Chair, may
subpoena witnesses and compel the production of evidence.
B. To request issuance of a subpoena, persons with standing must make a written request to
the Chair, on a form provided by the Administrator, explaining why it is necessary for certain
witnesses or evidence to be compelled.
C. The Chair shall issue requested subpoenas the Chair determines to be relevant,
reasonable in nature and scope, and not oppressive.
D. The Chair shall rule on any motion to quash or modify a subpoena.
E. Decisions regarding subpoenas made by the Chair may be appealed to the full Board.
F. If a person fails or refuses to obey a subpoena issued pursuant to this subsection, the
Board or the party seeking the subpoena may apply to the General Court of Justice for an order
requiring that its subpoena be obeyed, and the court shall have jurisdiction to issue these orders
after notice to all proper parties.
6.01.06 Modification of applications after distribution of board book except appeals of staff
decisions.
A. Modification of application between distribution of the board book and the board
meeting.
1. Modification in response to Administrator’s recommendation or request. An applicant
may not significantly modify an application between the distribution of the Board Book
containing the staff report of the case and the Board meeting unless the proposed modification is
in direct response to a specific request or recommendation by the Administrator.
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a. A proposed modification, even in response to the Administrator’s recommendation or
request, shall be submitted to the Administrator prior to the hearing in sufficient time for the
Administrator to fully evaluate the impacts of the proposed modification.
b. If the Administrator determines that the applicant did not submit the proposed
modification prior to the hearing in sufficient time for the Administrator to fully evaluate the
impacts of the proposed modification, the applicant will be given the choice between the hearing
being rescheduled until the next regularly scheduled meeting of the Board or withdrawal of the
proposed modification.
2. Insignificant or minor modifications in an application. An applicant may make a nonsubstantial modification to an application between the distribution of the Board book containing
the staff report and the scheduled hearing.
a. A proposed non-substantial modification shall be submitted to the Administrator prior
to the hearing in sufficient time for the Administrator to fully evaluate the impacts of the
proposed modification. However, if an applicant proposes an insignificant modification to an
application during the scheduled hearing, and the Administrator indicates that adequate time
exists to evaluate the insignificant modification can be fully evaluated with or without a recess
by the Board, the modified application may be acted upon by the Board.
b. If the Administrator determines that the applicant did not submit the proposed
modification prior to the hearing in sufficient time for the Administrator to fully evaluate the
impacts of the proposed modification, the applicant will be given the choice between the hearing
being rescheduled until the next regularly scheduled meeting of the Board or withdrawal of the
proposed modification.
3. Major modification of an application. An applicant seeking to significantly modify an
application between the distribution of the Board Book containing the staff report of the case and
the Board meeting, whether in response to staff recommendations or self-initiated, must file a
new application.
4. Determination as to whether a proposed modification is insignificant, minor or
major. The Planning Director shall make the determination as to whether a modification is
“insignificant”, “minor” or “major” in accordance with Section 4.16. The determination of the
Planning Director shall constitute the final decision of the town and is not appealable.
B. Modification of application in response to concerns and issues raised at the hearing.
1. In response to questions or comments by persons appearing at the hearing or to
suggestions or recommendations by the Board, an applicant may agree to modify an application,
including the plans and specifications submitted.
2. Unless such modification is so substantial or extensive that the Board cannot
reasonably be expected to perceive the nature and impact of the proposed change without revised
plans before it, the Board may approve the application with the condition that the permit will not
be issued until plans reflecting the agreed upon changes are submitted and approved by the
Administrator.
6.01.07 Testimony and documentary evidence.
A. Oaths. All persons who present testimony to the Board shall be sworn. The Chair of the
Board or any member temporarily acting as Chair, and the Clerk to the Board are authorized to
administer oaths to witnesses in any matter coming before the Board.
1. Any person who, while under oath during a proceeding before the Board, willfully
swears falsely is guilty of a Class 1 misdemeanor.
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B. Speakers. At any meeting of the Board, when the meeting is opened for public
testimony:
1. Speakers shall be recognized in the order in which they have signed up unless a
different order is requested by the Board and agreed upon by the speakers.
2. Each speaker wishing to address the Board shall state his or her name and then shall be
sworn.
3. All persons addressing the Board shall be treated respectfully by other persons in
attendance at the meeting, and all speakers shall conduct themselves with proper decorum. The
Board may address in its rules of procedures under what circumstances the presiding officer or
Board may direct that a person who violates proper decorum may be removed, but the Chair
shall have inherent authority to have removed a person who threatens other participants or
member of the Board as well as any person whose behavior is so disruptive as to prevent the
Board from continuing the hearing.
C. Competent evidence. The Board may address the standards for authenticating and
admitting evidence in its duly adopted rules of procedure.
1. The rules of evidence as applied in the trial division of the General Court of Justice do
not strictly apply. However, no evidence shall be consider unless:
a. The evidence appears to be sufficiently trustworthy and was admitted under such
circumstances that it was reasonable for the decision making board to rely upon it; or
b. The evidence was admitted without objection,
2. To be considered “competent”, testimony shall generally meet the following:
a. The witness has personal knowledge of the subject of the testimony; and
b. The subject of the testimony is relevant to an issue involved in the hearing.
3. To be considered “competent”, documentary evidence shall generally require
authentication. A document is authenticated by one of the following methods:
a. Certification, by signature, title and seal, of the person who is the custodian of the
records; or
b. Information within the document which establishes its origin and reliability; or
c. Testimony by a person with personal knowledge of the documents origin and
reliability.
4. If a copy is used in place of an original, testimony must be offered by a witness
establishing the date and author of the document and confirming that such document is a true and
accurate copy of the original document.
5. Photographs must be accompanied by testimony as to the date and place where the
photograph was taken and a statement that the photograph fairly and accurately represents the
subject is depicted.
6. Notwithstanding the forgoing, the term “competent evidence” shall not be deemed to
include the opinion testimony of lay witnesses as to any of the following:
a. The use of property in a particular way would affect the value of other property; or
b. The increase in vehicular traffic resulting from a proposed development would pose a
danger to the public safety; or
c. Matters about which only expert testimony would generally be admissible under the
rules of evidence.
6.01.08 Burden of presenting evidence; burden of persuasion.
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A. Evidence. The burden of presenting evidence shall be upon the party or parties urging a
particular position. However, at a minimum, the applicant or appellant must provide competent
evidence which addresses every material issue.
B. Credibility. In making its decision the Board may explicitly or implicitly make
credibility determinations regarding the testimony of any witness, and where the Board has
concluded that the testimony of a particular witness is incredible or otherwise unreliable, it is not
bound to accept that testimony and may not only reject it but, if warranted, may make a contrary
finding from the facts asserted.
C. Persuasion. The burden of persuasion shall be on the applicant or appellant or other
party or person advocating a particular position.
6.01.09 Decisions of the Board.
A. The Board’s decision shall resolve all contested facts and their application to the
applicable standards. The decision shall include individual findings of fact which support its
conclusions of law.
B. All findings and conclusions made by the Board shall be based upon competent,
material, and substantial evidence presented at the hearing, including all information in the
Board’s packet, unless objected to by a party and excluded by the Board.
C. Each decision, including any conditions adopted by the Board, shall be reduced to
writing and signed by the Chair or other authorized member of the Board.
D. The decision shall be effective upon filing with the Clerk of the Board.
E. The decision shall be delivered by personal delivery, electronic mail, or by first class
mail to the applicant, property owner, and to any person who has submitted a written request for
a copy prior to the date the decision becomes effective.
1. The Clerk of the Board shall certify that proper notice shall be made.
F. Any conditions attached to an approval shall be entered on the face of any necessary
zoning permit.
6.01.10 Reconsideration of Board action.
A. Whenever the Board denies an application for a special use permit, major subdivision
preliminary plat approval or a variance, on any basis other than the failure of the applicant to
submit a complete application, such action may not be reconsidered by the Board at a later time
unless the applicant clearly demonstrates that:
1. Circumstances affecting the subject property have substantially changed; or
2. New information is available that could not, with reasonable diligence, have been
presented at a previous hearing and is submitted to the Administrator within 30 days of the
denial.
a. The submission of purported new information under this section shall not, however,
toll the period during which an applicant may seek judicial review of the denial and does not
extend the period within which an appeal must be taken.
B. Notwithstanding Subsection 6.01.10(A), the Board may at any time consider a new
application affecting the same property as an application previously denied.
1. A new application is one that differs in some substantial way from the one previously
considered.
6.01.11 Judicial review.
A. Every decision of the Board shall be subject to review by the superior court by
proceedings in the nature of certiorari pursuant to G.S. § 160A-393.
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B. A petition for review by the superior court shall be filed with the clerk of superior court
by the later of 30 days after the decision is effective or after a written copy thereof is given in
accordance with Subsection 6.01.09(E).
C. When first-class mail is used to deliver notice, three days shall be added to the time to
file the petition.
(Ord. passed 12-16-2013)
§ 6.02 SPECIAL USE PERMIT, TRANSITIONAL ZONES AND MAJOR
SUBDIVISION PRELIMINARY PLAT APPLICATIONS.
6.02.01 An applicant for a special use permit or major subdivision preliminary plat
approval must demonstrate all of the following:
A. The application is complete;
B. If completed as proposed, the development or subdivision:
1. Will comply with the requirements of this ordinance;
2. Will not materially endanger the public health or safety;
3. Will not substantially injure the value of adjoining or abutting property;
4. Will be in harmony with the area in which it is to be located;
5. Will be in general conformity with the Comprehensive Plan, Boone 2030 Land Use
Plan, and all other relevant plans officially adopted by the town; and
6. In cases involving transitional zones, meets the standards of Subsection 6.02.02.
6.02.02 Transitional zones.
A. Transitional zones are hereby established and may apply to the procedures and evidence
required for development in any existing zoning districts. The land within a transitional zone
may be used as permitted in the underlying district, but only pursuant to the procedures and
standards applicable to these zones, as created under this section.
B. Transitional zones attach to each R1, R1A, RR, R2, and RA district, (hereinafter, “the
protected district”) without regard to the current uses in that district. They are established for the
purpose of creating special protections for residents of protected districts from the potential
adverse impacts of certain potentially incompatible nearby development, based upon the
legislative finding that the general requirements of this ordinance have not been sufficient to
protect the residents of such protected districts from the adverse consequences of such
developments and that the variety of circumstances which may need to be ameliorated in the face
of such development are not amenable to a “one size fits all” approach.
C. The location of a transitional zone shall be determined as follows.
1. For designated development in an adjacent zone, the transitional zone shall be
measured from the closest point of the area used or disturbed for the development to the
boundary of any protected district as measured from all points along that boundary, the nearest
point controlling applicability of this subsection.
2. For development subject to transitional zones within the protected districts, the
transitional zone shall be measured from the closest point of the area used or disturbed for the
development to the boundary of any protected lot, the nearest point controlling applicability of
this subsection.
D. The size of the transitional zone varies with the type of development proposed. The
following are the transitional zones as shown in the Table of Principal Uses, Table of Accessory
Uses, and Table of Temporary Uses:
1. T50: transitional zone equal to 50 feet;
2. T75: transitional zone equal to 75 feet;
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3. T125: transitional zone equal to 125 feet;
4. T200: transitional zone equal to 200 feet; and
5. T300: transitional zone equal to 300 feet.
E. Whenever a permit is sought to authorize development within a transitional zone, and
any area used or disturbed for the development will be located within the pertinent transitional
zone, a special use permit is required. If any portion of the area used or disturbed for the
development falls within the transitional zone the standards of this Section shall apply to the
entire development. The Board may deny the application if the requirements of this section are
not met, or it may place reasonable conditions on the development, in addition to such conditions
as may otherwise be reasonably imposed, specifically designed to mitigate the potential impacts
identified herein.
1. Exemption. Development within an approved industrial park shall not be subject to the
requirements of Subsection 6.02.02.
F. In addition to all other requirements of this ordinance which pertain to the proposed
development, including but not limited to those relating to the location and placement of
structures, the type and quantity of landscape buffering, the type and location of lighting, and the
size of setbacks, in order to meet the requirements of this section, the applicant must also show:
1. That the planned development will effectively and to the greatest degree reasonably
possible, mitigate the impacts of the proposed development upon the protected district, including
but not limited to:
a. Noise impacts;
b. Light impacts; and
c. Any other predictable negative effect, including but not limited to:
i. Negative visual effects;
ii. Negative traffic effects; and
iii. Negative health effects.
G. Because of the variable topography and characteristics of particular tracts of land within
the town’s zoning jurisdiction, the solutions incorporated into the development plan by the
applicant must be tailored to specifically address the characteristics of the particular location in
relation to the protected district. Only if an applicant can demonstrate by clear and convincing
evidence that the normal requirements of the ordinance are themselves sufficient to protect the
protected district may the application be approved without additional measures being
incorporated into the site specific development plan.
6.02.03 Board of Adjustment action on special use permits and major subdivision
preliminary plat applications.
A. Conclusions of law. In deciding whether to approve or deny an application for a special
use permit or a major subdivision preliminary plat, the Board shall proceed according to the
following format:
1. The Board shall determine whether the application is complete.
a. The burden of presenting a complete application to the Board shall be upon the
applicant. The fact that the Administrator believes the application is complete or the applicant
has submitted all requested supplemental documentation to the Administrator shall not bind the
Board to conclude that the application is complete. The Board is the final arbiter of whether an
application is complete.
i. If the Board concludes that the application is incomplete in a hearing conducted
following a demand by the applicant for immediate action by the Board pursuant to
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Subsection 4.06.02(A) or the applicant refuses to provide the information determined by the
Board necessary to complete the application, the application shall be denied.
ii. If the Board otherwise concludes that the application is incomplete the Board may
deny the application or may give the applicant an appropriate opportunity to complete the
application if the applicant expresses an interest in timely supplementing the application to make
it complete.
A. A motion to continue the hearing in order to afford the applicant an opportunity
to complete the application shall state the location, date and time of the reconvened hearing.
B. A case continued under these circumstances shall not require the same Board
identity at the reconvened hearing, as the applicant will be expected to present his full case at
that time.
b. If an application includes features which must be approved by another town board,
commission or department, then such approvals must be obtained prior to the hearing.
2. If the Board concludes that the application is complete, the Board next shall consider
whether the application complies with all of the applicable requirements of this ordinance. If the
Board concludes that an element of the application does not fully comply with this ordinance but
has a minimal effect on the issues before the Board, it may conditionally approve the application.
If the Board concludes that the application does not comply with all applicable requirements of
this ordinance and conditions will not sufficiently cure the deficiencies or the Board concludes
that the deficiency is material to the Board’s approval, then the Board shall deny the application.
3. If the Board concludes that the application is complete and complies with this
ordinance, if completed as proposed, before it may approve the permit or subdivision it must find
all the following:
a. The development or subdivision as proposed will not materially endanger the public
health or safety; and
b. The development or subdivision as proposed will not substantially injure the value of
adjoining or abutting property; and
c. The development or subdivision as proposed will be in harmony with the area in
which it is to be located; and
d. The development or subdivision as proposed will be in general conformity with the
Comprehensive Plan, Boone 2030 Land Use Plan, and all other relevant plans officially adopted
by the town.
B. Conditions. Even when a development or subdivision meets the criteria above, the Board
may still impose conditions on an approval.
1. All conditions shall be reasonable and appropriate and shall be related to the predicted
impacts of the development.
2. Unless the Board explicitly orders otherwise, every approval is conditioned upon the
development being completed in accordance with the plans submitted by the applicant, the
commitments and representations concerning the proposed development made by the applicant
and representatives at the public hearing, and final conformity with all requirements of the UDO.
3. The Board may attach to a special use permit a condition limiting the permit to a
specified duration and in appropriate situations may provide additional process including another
public hearing after the special use has begun to evaluate unanticipated impacts, provided such a
condition shall not be employed to terminate a special use for which substantial construction or
reconstruction has occurred.
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4. Without limiting the foregoing, conditions should normally require measures to address
impacts on the:
a. Public health or safety; and
b. Values of adjoining or abutting properties; and
c. Harmony with the area in which it is located; and
d. In the case of transitional zones, noise, light, and other predictable negative effects
such as visual, traffic and health.
6.02.04 Voting. The adoption of each conclusion of law under Subsection 6.02.03(A),
which is required in order to issue the permit, authorize the preliminary plat or deny the
application shall be by majority vote. Should any conclusion of law fail to be adopted, the
application shall be denied.
6.02.05 Special use permits shall be recorded at the office of the Watauga County Register
of Deeds.
(Ord. passed 12-16-2013)
§ 6.03 VARIANCES.
6.03.01 A variance is specific to the lot and to the development for which it is requested
and neither the nonconforming use of lands, buildings, or structures in the same zoning district;
nor the permitted use of lands, buildings or structures in other zoning districts are grounds for the
granting of a variance.
6.03.02 A variance granted must be specific and the minimum variance required.
6.03.03 Financial hardship alone does not constitute grounds for the granting of a variance.
6.03.04 The fact that a lot may be utilized for greater profit if the variance is granted is not
grounds for the granting of a variance.
6.03.05 No change in permitted uses may be authorized by variance.
6.03.06 A variance may not enlarge or expand nonconformities.
6.03.07 In order to grant a variance, the Board must conclude based upon competent
evidence:
A. Unnecessary hardship would result from the strict application of the ordinance; however
it shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use
can be made of the property; and
B. The hardship results from conditions that are peculiar to the property such as location,
size or topography; however hardships resulting from personal circumstances, as well as
hardships resulting from conditions that are common to the neighborhood or the general public,
may not be the basis for granting a variance; and
C. The hardship did not result from actions taken by the applicant or the property owner
however the act of purchasing property with knowledge that circumstances exist that may justify
the granting of a variance shall not be regarded as a self-created hardship.
D. The requested variance is consistent with the spirit, purpose, and intent of the ordinance,
such that public safety is secured and substantial justice is achieved.
6.03.08 In granting variances, the Board may impose appropriate conditions reasonably
related to the condition or circumstance that give rise to the variance and which will ensure that
the use of the property to which the variance applies will be as compatible as practicable with the
surrounding properties.
6.03.09 A variance may be granted for an limited or indefinite duration.
6.03.10 Water supply watershed variances.
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A. Before a water supply watershed variance is heard by the Board, the Administrator shall
notify in writing each local government having jurisdiction in the watershed as well as any entity
using the watershed for water consumption.
1. Such notice shall include a description of the variance being requested. Local
governments receiving notice of the variance request may submit comments to the Administrator
prior to a decision by the Watershed Review Board, which for this purpose shall be the Board of
Adjustment. Such comments shall become a part of the record.
2. In considering the decision whether to recommend that a major variance from the
requirements of Article 29 be granted, the Board shall apply the criteria of Subsection 6.03.07.
3. The Board may place appropriate conditions on the recommended approval of the
major variance but they must be reasonably related to the variance.
B. If the Board recommends that a major variance be granted, the Administrator shall
promptly prepare a preliminary record of the hearing and transmit it to the North Carolina
Environmental Management Commission, (hereafter “EMC”) for its consideration. The
preliminary record shall include:
1. The variance application; and
2. The hearing notices; and
3. The evidence presented; and
4. Motions, offers of proof, objections to evidence, and rulings on them; and
5. Proposed findings and exceptions; and
6. The proposed decision, including all recommended conditions to be added to the
permit. Proposed conditions should be appropriate and reasonably related to the variance.
C. The Board shall take final action in accordance with the decision by the EMC:
1. If the EMC approves the variance as proposed, the Administrator shall prepare a final
decision granting the recommended major variance and the Board shall adopt the decision at its
next meeting.
2. If the EMC approves the variance but makes modifications to the recommended major
variance, the Administrator shall prepare a final decision, in accordance with the action of the
EMC, and the Board shall adopt the modified decision at its next meeting.
3. In the EMC denies the recommend major variance the Administrator shall prepare a
final decision in accordance denying the major variance, and the Board shall adopt the denial at
its next meeting.
6.03.11 Special flood hazard area variance.
A. A special flood hazard area variances may be issued for:
1. The repair or rehabilitation of historic structures upon the determination that the
proposed repair or rehabilitation will not preclude the structure’s continued designation as a
historic structure and that the variance is the minimum necessary to preserve the historic
character and design of the structure;
2. Functionally dependent facilities if determined to meet the definition as stated in
Article 34, provided such facilities are protected by methods that minimize flood damages during
the base flood and create no additional threats to public safety; or
3. Any other requirements of Article 30.
B. Limitations on variances.
1. Variances shall not be issued when the variance will make the structure in violation of
other federal, state, or local laws, regulations, or ordinances.
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2. Variances shall not be issued within any designated floodway or non-encroachment
area if the variance would result in any increase in flood levels during the base flood discharge.
3. Variances shall only be issued upon a determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.
4. Variances shall only be issued prior to development permit approval.
5. Variances shall only be issued upon:
a. A showing of good and sufficient cause;
b. A determination that failure to grant the variance would result in exceptional
hardship; and
c. A determination that the granting of a variance will not result in increased flood
heights, additional threats to public safety, or extraordinary public expense, create nuisance,
cause fraud on or victimization of the public, or conflict with existing local laws or ordinances.
C. A written report addressing each of the factors in Subsection 6.03.11(D) shall be
submitted by the applicant with the application for a variance.
D. The Board shall consider all technical evaluations, all relevant factors, all standards
specified in other Sections of Article 30, and:
1. The danger that materials may be swept onto other lands to the injury of others;
2. The danger to life and property due to flooding or erosion damage;
3. The susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner;
4. The importance of the services provided by the proposed facility to the community;
5. The necessity to the facility of a waterfront location as a functionally dependent
facility, where applicable;
6. The availability of alternative locations, not subject to flooding or erosion damage, for
the proposed use;
7. The compatibility of the proposed use with existing and anticipated development;
8. The relationship of the proposed use to the comprehensive plan and floodplain
management program for that area;
9. The safety of access to the property in times of flood for ordinary and emergency
vehicles;
10. The expected heights, velocity, duration, rate of rise, and sediment transport of the
floodwaters and the effects of wave action, if applicable, expected at the site; and
11. The costs of providing governmental services during and after flood conditions
including maintenance and repair of public utilities and facilities such as sewer, gas, electrical
and water systems, and streets and bridges.
E. Upon consideration of the factors listed in Subsection 6.03.11(D) and the purposes of this
Article 30 Flood Damage Prevention, the Board may attach such conditions to the granting of
variances as it deems necessary to further the purposes and objectives of Article 30.
F. Any applicant to whom a variance is granted shall be given written notice specifying the
difference between the base flood elevation (BFE) and the elevation to which the structure is to
be built and that such construction below the BFE increases risks to life and property, and that
the issuance of a variance to construct a structure below the BFE will result in increased
premium rates for flood insurance up to $25 per $100 of insurance coverage. Such notification
shall be maintained with a record of all variance actions, including justification for their
issuance.
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G. The Floodplain Administrator shall maintain the records of all appeal actions and report
any variances to the Federal Emergency Management Agency and the State of North Carolina
upon request.
6.03.12 Voting. The adoption of each conclusion of law under Subsection 6.03.07 and the
granting of a variance shall require a four-fifths vote of the Board. Should any conclusion of law
receive less than a four-fifths vote, the variance shall be denied.
6.03.13 Variances shall be recorded at the office of the Watauga County Register of Deeds.
(Ord. passed 12-16-2013)
§ 6.04 APPEAL OF ADMINISTRATIVE DECISION.
6.04.01 The Board shall hear and decide appeals from decisions of administrative officials
charged with enforcement of the ordinance. For purposes of this section a “decision” includes
any final and binding order, requirement, or determination.
6.04.02 An appeal of an administrative decision is initiated by a person timely filing an
Appeal to Administrative Decision application, in accordance with Article 4, accompanied by the
required fee.
A. An appeal may be filed by any of the following:
1. A person who has an ownership interest in the property that is the subject of the
decision being appealed;
2. A person who has a leasehold interest in the property that is the subject of the decision
being appealed;
3. A person who has an interest created by easement, restriction or covenant in the
property that is the subject of the decision being appealed;
4. A person who has an option or contract to purchase the property that is the subject of
the decision being appealed;
5. A person who was the applicant for the decision in question;
6. Any other person who will suffer special damages as the result of the decision being
appealed;
7. An incorporated or unincorporated association to which owners or lessees of property
in a designated area belong by virtue of their owning or leasing property in that area, or an
association otherwise organized to protect and foster the interest of the particular neighborhood
or local area, so long as at least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was not created in
response to the particular development or issue that is the subject of the appeal; or
8. The town.
B. An appeal of an administrative decision, including the imposition of penalties, must be
taken within 30 days after the date of the receipt of the notice of the decision in the case of the
owner or the applicant, or 30 from actual or constructive notice by any other person with
standing to appeal.
1. The date of receipt shall be conclusively presumed as three days after the notice of the
decision or order appealed from has been deposited in the United States mail by the
Administrator, with proper postage affixed, and addressed in accordance with the provisions of
Section 1.13 except that an earlier date can be established by a return receipt for a certified mail
notice. The date of receipt of an email is the date of transmission.
2. Constructive notice shall include, but shall not be limited to, any visible signs of the
initiation of construction work on a site.
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3. It shall be conclusively presumed that all persons with standing to appeal have
constructive notice of the decision from the date a sign containing the words “Zoning Decision”
or “Subdivision Decision” in letters at least six inches high and identifying the means to contact
an official for information about the decision is prominently posted on the property that is the
subject of the decision, provided the sign remains on the property for at least ten days. Any such
posting shall be the responsibility of the landowner or applicant, and verification of the posting
shall be provided to the official who made the decision. Posting of signs however is not
required.
C. An appeal is taken by filing a notice of appeal with the Town Clerk on the prescribed
form, accompanied by the required fee. The notice of appeal shall state the grounds for the
appeal, which should generally be sufficient to allow for a thorough understanding by the Board
of the decision appealed.
D. The Clerk shall stamp the appeal with the date received and shall promptly transmit it to
the Administrator. The Clerk shall maintain a chronological log of the appeals which are filed.
6.04.03 Once the appeal has been filed, the Administrator shall schedule a public hearing at
the first available Board meeting and give public notice in accordance with Subsection 6.01.04.
A. The Administrator shall prepare a report detailing the facts relevant to the decision and
shall transmit to the board all documents and exhibits constituting the record of the decision from
which the appeal is taken. The official shall also provide a copy of the record to the appellant and
to the owner of the property that is the subject of the appeal if the appellant is not the owner.
6.04.04 Appeal stays enforcement action.
A. An appeal of a decision of violation under Subsection 12.01.01 stays enforcement of the
decision unless the Administrator who made the decision certifies to the Board after notice of
appeal has been filed:
1. That because of the facts stated in an affidavit, a stay would cause imminent peril to life
or property; or
2. Because the violation is transitory in nature, a stay would seriously interfere with
enforcement of the ordinance.
B. The appellant shall be notified of the Administrator’s certification.
C. Following certification, enforcement proceedings shall not be stayed except by a
restraining order, which may be granted by a court.
D. If enforcement proceedings are not stayed, the appellant may file with the Administrator
a request for an expedited hearing of the appeal.
1. The Board shall meet to hear the appeal within 15 days after such a request is filed.
E. Notwithstanding the foregoing, appeals of decisions granting a permit or otherwise
affirming that a proposed use of property is consistent with the ordinance shall not stay the
further review of an application for permits or permissions to use such property; in these
situations the appellant may request and the board may grant a stay of a final decision of permit
applications or building permits affected by the issue being appealed.
F. The certification and stay procedures of this Section shall not apply with regard to the
pursuit of criminal charges where appropriate.
6.04.05 Deviations from matters presented in notice of appeal. The appellant shall not be
limited at the hearing to matters stated in the notice of appeal. If any party or the town would be
unduly prejudiced by the presentation of matters not presented in the notice of appeal, the Board
shall continue the hearing.
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6.04.06 Scope of hearing. The hearing shall be based on the record below and the scope of
review shall be as follows:
A. The Board shall ensure that the rights of the appellant have not been prejudiced because
the Administrator’s findings, inferences, conclusions, or decisions were:
1. In violation of constitutional provisions, including those protecting procedural due
process rights.
2. In excess of the statutory authority conferred upon the town by ordinance.
3. Inconsistent with applicable procedures specified by statute or ordinance.
4. Affected by other error of law.
5. Unsupported by substantial competent evidence in view of the entire record.
6. Arbitrary or capricious.
B. When the issue before the Board is whether the Administrator erred in interpreting an
ordinance, the Board shall review that issue de novo. The Board shall consider the interpretation
of the Administrator, but is not bound by that interpretation, and may freely substitute its
judgment as appropriate.
6.04.07 The parties to an appeal that has been made under this Section may agree to
mediation or other forms of alternative dispute resolution. If all parties confirm they wish to
engage in alternative dispute resolution, the Board shall adjourn the hearing to give them a
reasonable opportunity to do so.
6.04.08 Decision.
A. The Board may reverse or affirm, wholly or in part, or may modify the decision appealed
from and shall make any order, requirement, decision, or determination that ought to be made.
The Board shall have all the powers of the Administrator who made the decision.
B. The Board may reduce the penalty imposed if it determines:
1. That the appellant has acted in good faith; and
2. That the failure of the appellant to correct a violation is the result of circumstances
beyond the appellant’s control; or
3. The Board makes other findings which make the amount of the presumptive civil
penalty unfair under the circumstances of the particular case.
6.04.09 Voting. The decision shall be by majority vote.
(Ord. passed 12-16-2013)
§ 6.05 APPEAL OF DECISIONS OF COMMUNITY APPEARANCE AND HISTORIC
PRESERVATION COMMISSIONS.
6.05.01 The Board shall hear and decide appeals of any decision by the Community
Appearance Commission allowing or denying a deviation of Article 25 Community Appearance
Standards, or any decision by the Historic Preservation Commission granting or denying a
Certificate of Appropriateness.
6.05.02 An appeal is initiated by a person timely filing an notice of appeal, in accordance
with Article 4, accompanied by the required fee.
A. An appeal may be filed by any of the following:
1. A person who has an ownership interest in the property that is the subject of the
decision being appealed.
2. A person who has a leasehold interest in the property that is the subject of the decision
being appealed.
3. A person who has an interest created by easement, restriction or covenant in the
property that is the subject of the decision being appealed.
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4. A person who has an option or contract to purchase the property that is the subject of
the decision being appealed.
5. A person who was the applicant for the decision in question.
6. Any other person who will suffer special damages as the result of the decision being
appealed.
7. An incorporated or unincorporated association to which owners or lessees of property
in a designated area belong by virtue of their owning or leasing property in that area, or an
association otherwise organized to protect and foster the interest of the particular neighborhood
or local area, so long as at least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was not created in
response to the particular development or issue that is the subject of the appeal.
8. The town.
B. An appeal must be taken within 30 days after decision by the Commission.
C. An appeal is taken by filing a notice of appeal with the Administrator on the prescribed
form, accompanied by the required fee. The notice of appeal shall state the grounds for the
appeal, which should generally be sufficient information to allow for a thorough review by the
Board.
D. The Administrator shall stamp the appeal with the date received.
6.05.03 Once the application has been filed, the Administrator must schedule a public
hearing at the first available Board meeting and give public notice in accordance with
Section 6.01.04.
A. The Administrator shall prepare a report detailing the facts relevant to the decision and
shall transmit to the board all documents and exhibits constituting the record of the decision from
which the appeal is taken. The official shall also provide a copy of the record to the appellant.
6.05.04 Appeal stays Commission decision.
A. An appeal of a decision by the Community Appearance Commission allowing a
deviation of Article 25 Community Appearance Standards, or a decision by the Historic
Preservation Commission granting a certificate of appropriateness shall be stayed while the
appeal is pending.
6.05.05 Burden of proof. The burden of proof and burden of persuasion shall be on the
party appealing the decision of the Commission.
6.05.06 Scope of action. An appeal of a Commission decision shall be in the nature of
certiorari. The hearing shall be based on the Commission record and the scope of review shall be
as follows:
A. The Board shall uphold the decision of the Commission unless it finds the decision is:
1. In violation of constitutional provisions, including those protecting procedural due
process rights.
2. In excess of the authority conferred upon the Commission by statute or ordinance.
3. Inconsistent with applicable procedures specified by statute or ordinance.
4. Affected by other error of law.
5. Unsupported by substantial competent evidence in view of the entire record.
6. Arbitrary or capricious.
B. The term “competent evidence,” as used in this section, shall not preclude reliance by the
Commission on evidence that would not be admissible under the rules of evidence as applied in
the trial division of the General Court of Justice if the evidence appears to be sufficiently
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trustworthy and was obtained under such circumstances that it was reasonable for the
Commission to rely upon it.
6.05.07 Board action.
A. The Board may reverse or affirm, wholly or in part, or may modify the decision appealed
from and shall make any order, requirement, decision, or determination that ought to be made.
The Board shall have all the powers of the Commission which made the decision.
(Ord. passed 12-16-2013)

§ 1.05 JURISDICTION.
1.05.01 This ordinance shall be effective throughout the town’s planning jurisdiction. The
town’s planning jurisdiction comprises the area within the corporate boundaries of the Town of
Boone and the town’s extraterritorial jurisdiction (ETJ) as depicted on the official zoning map of
the Town of Boone, which is incorporated by reference herein.

§ 30.01 GENERAL PROVISIONS.
30.01.01 Lands to which this article applies. This article shall apply to all special flood
hazard areas within the town’s jurisdiction, including extra-territorial jurisdictions (ETJs).

Article 34: Definitions
EXTRA TERRITORIAL JURISDICTION (ETJ). The portion of the town’s planning
jurisdiction that lies outside the corporate limits of the town.
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STAFF REPORT
PUBLIC HEARING
CASE PL00147 ADMIN. MECHANISMS/ETJ MODIFICATIONS-UDO TEXT AMENDMENT

Request
The Town of Boone has initiated a text amendment to modify the UDO to remove or alter regulations
related to the Extra-Territorial Jurisdiction (ETJ). Modifications are necessary due to the recent NC
Supreme Court decision in December 2016 which upheld Senate Bill 865 which removed the Town of
Boone’s ability to exercise any extra-territorial jurisdiction (ETJ) related powers (Effective January 10, 2017).

The text below in red strikethrough is the text proposed to be deleted and the blue underline is the new
text for consideration. Please note, text amendments now contain the case number and effective date in
italicized font at the end of the section in which the text was modified.
§ 2.01 BOARD OF ADJUSTMENT.
2.01.01 The Board is a quasi-judicial body which acts on specified appeals, variances, major subdivision
preliminary plat approval and special use permit requests. Except for major subdivision preliminary plat
approval, the decisions by the Board represent the final decision by the town.
2.01.02 Appointment and terms of Board of Adjustment.
A. Number of members. There shall be a Board of Adjustment consisting of eight five regular members
and eight three alternate memberss. Alternates shall serve on the Board in the absence or temporary
disqualification of any regular member or to fill a vacancy pending appointment of a regular memberonly in
the absence or temporary disqualification of any regular member or to fill ain the event of a vacantcy
pending appointment of a regular member position. Each alternate, while attendingWhen serving in place
of a regular member, at any regular or special meeting of the Board , an alternate memberand serving on
behalf of any regular member, shall have and may exercise all the powers and duties of a regular member.
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Analysis

1. Number of town members. Five regular members of the Board of Adjustment and five alternates
shall reside within the Town (hereafter, “resident members”).
2. Number of ETJ members. Three regular members and three alternates shall reside within the
town’s ETJ (hereafter, “ETJ members”). Should the town’s ETJ be expanded or the ratio of the population of
the ETJ relative to the population of the town increase or decrease, in accordance with G.S. § 160A-362 and
as specified herein, the town will adjust the number of members from the ETJ in order to maintain
proportional representation based on population for residents of the ETJ relative to the town. However, the
resident members may never number fewer than five regular members and five alternates, so if necessary
to maintain proportionality, the full size of the Board shall be increased. There shall be at all times at least
one representative of the ETJ on the Board of Adjustment.
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B. Adjustment of ratio of town and ETJ members. Within six months of the publication of the decennial
census information for the Town of Boone and Watauga County, conducted by the United States Census
Bureau, the Administrator shall inform the Town Council of any change in the ratio of town population to
ETJ population which requires a modification in the number of town and ETJ members. Thereafter, as
positions open by resignation, removal for cause or absence, or expiration of term, the number of members
shall be adjusted through the appointment process to achieve the required balance between town and ETJ
members. An ETJ position shall be created or the number of ETJ positions reduced on the Board of
Adjustment when the population of the entire ETJ constitutes a full fraction of the town’s population
divided by the total membership of the Board of Adjustment or when the population of the ETJ falls below
a full fraction of the town’s population divided by the total membership of the Board of Adjustment,
respectively.

1. Town appointments. All town members of the Board shall be appointed by the Town Council
following the procedures of § 35.01 of the Municipal Code.
2. ETJ appointments.
a. Council procedure. When an ETJ member vacancy exists as the result of the expiration of a term,
resignation, or because a new area is brought into the ETJ and the increased population requires that a new
ETJ member be appointed, the Town Council shall adopt a resolution requesting that the Watauga County
Board of Commissions appoint a qualified person as a member. Prior to adopting the resolution, when it
pertains to positions created by vacancy due to the expiration of a term or resignation of a member, the
Town Council may itself solicit applications for the position, and it may transmit its two top choices for each
position to the Watauga County Board of Commissioners. If, after a protracted time, the Council has
received a single application or no applications, it may nevertheless request that the Watauga County
Board of Commissioners proceed with an appointment.
b. Watauga County Board of Commissioners procedure. The Watauga County Board of
Commissioners shall consider the choices directed to it by the Council. If the Watauga County Board of
Commissioners is unwilling to appoint either of the two applicants submitted by the Town Council, it may
appoint a person of its own choosing. However, before appointing a new person to the Board, the Watauga
County Board of Commissioners must hold a public hearing on the selection.
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C. Appointment of members to the Board of Adjustment.

i. Notice. Notice of the hearing shall be given once a week for two successive calendar weeks in a
newspaper having general circulation in the area.
ii. Qualifications. The Watauga County Board of Commissioners shall select appointees only from
those who apply at or before the public hearing and are otherwise qualified. A qualified person is one who
lives in the ETJ, who expresses a willingness to familiarize herself with the town’s UDO, Comprehensive Plan
and all other duly adopted plans and ordinances relating to the regulation of development within the Town
planning jurisdiction, who agrees to apply in good faith the town’s Unified Development Ordinance and
Comprehensive Plan, and who expresses a willingness to serve on the Board. If, despite good faith efforts,
enough qualified residents of the ETJ cannot be found to fill the seats reserved for residents of such area,
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then the Watauga County Board of Commissioners may appoint other residents of the county who are
otherwise qualified, including residents of the Town to fill these seats.
iii. The Commissioners shall make the appointment within 45 days following the public hearing. If
the Watauga County Board of Commissioners fails to make an appointment within 90 days after receiving a
resolution from the Town Council requesting that it be made, the Council may make the appointment, but
the person appointed shall reside in the ETJ.

In making appointments to the Board, both the Town Council and the Watauga County Board of
Commissioners shall consider the employment of current Board members and alternates, and their
spouses, and shall strive to create such employment diversity upon the Board so as to minimize the
likelihood that a conflict of interest with regard to a particular case will prevent the Board from assembling
a full Board of eight members or five members, according to the quorum requirements to hear the
casequorum. Therefore, in order to be appointed to the Board, an applicant must provide the Town or
County with information concerning his or her employment and that of his or her spouse, if any.
CE. Term. Regular members and alternates shall be appointed for three year staggered terms, but may
continue to serve until their successors have been appointed. Vacancies may be filled for the unexpired
terms only. Members may be reappointed to successive terms without limitation.
DF. Absences.
1. Absences due to sickness, death or other emergencies of like nature shall be recognized as excused
absences and such absences and the meetings missed for such excused absences shall not be counted in
the calculations toward automatic removal from the Board. In the event of a long illness or other such
cause for prolonged absence, however, as determined by the Administrator and confirmed by the Council,
the member shall be replaced; provided, however, that .
a. Council may take specific action to excuse the absences and reappoint a member after being
informed by the Administrator of the member’s proposed or actual removal.
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BD. Appointments; aAvoidance of conflicts of interest. All town members of the Board shall be
appointed by the Town Council following the procedures of § 35.01 of the Municipal Code.

2. Regular Board members shall be automatically removed for unexcused failure to attend three
consecutive meetings or for unexcused failure to attend 50% of the regular meetings in any 12 month
period. For example, if a member misses six of 12 meetings during a 12 month period and two of the
absences are due to the member’s illness, the member will be recorded as having missed four of ten
meetings. Alternate members shall likewise be removed for unexcused failure to attend or participate in
three consecutive meetings for which the member’s attendance is requested.
3. The Administrator shall notify in writing any member for whom one more absence will trigger
removal.
4. The Administrator shall notify the member and Town Council when a member has exceeded the
allowable number of unexcused absences.
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EG. Residency. All members must be residents within the Town corporate limits or ETJ. If a regular or
alternate resident member moves outside the Town limits, or if an ETJ regular or alternate member moves
outside the ETJ, that shall constitute a resignation from the Board.
H. Alternates. A resident member alternate may sit only in lieu of a regular resident member and an
ETJ alternate may sit only in lieu of the regular ETJ member. When so seated, alternates shall have the
same powers and duties as the regular member they replace.
F I. Resignation. A member of the Board may resign by notifying the Mayor, Town Manager, or
Administrator. A resignation shall be effective at the time a replacement member has been appointed
unless the member declares a date certain in the resignation.

1. Before removal, the member shall be given an opportunity to appear before the Town Council to
address the issues involved.
2.01.03 Meetings of the Board of Adjustment.
A. Schedule. At a time which it establishes, the Board shall conduct a monthly meeting to be held so
long as there are items for its consideration, and it may schedule additional meetings (“continuation
meetings” and “special meetings”), as necessary, so long as all notice requirements are met. Regardless of
whether or not a quorum of the Board is present, any duly advertised regular or special meeting may be
continued to a later date (“continuation meeting”) Continuation meetings may be scheduled without
additional notice and advertising if the date, time, and location of the continuation meeting is adopted and
announced by a majority of the members presentand announced by the Board at a duly advertised
meeting.
B. Rules of procedure. The Board shall conduct its meetings in accordance with its duly adopted Rules
of Procedure so long as they are not inconsistent with the provisions of this ordinance or state law. The
Rules of procedure may address any of the following:
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JG.. Removal. The Administrator or a member of the Town Council may propose removal of a member
for good cause related to the performance of Board duties.

1. Scheduling and order of cases before the Board; and
2. Representation; and
3. Intervention of a person other than the applicant or appellant who has a special and substantial
interest in the outcome of the case to fully participate as a party in the hearing; and
4. Pre-hearing procedures; and
5. Hearing procedures; and
6. Admissibility of evidence; and
7. Decision-making procedures; and
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8. Length of meetings; and
9. Special meetings; and
10. Meeting decorum pursuant to Subsection 6.01.07(B); and
11. Such other matters as may be needed for the effective and proper functioning of the Board.
C. Open meetings. The Board and any subcommittee, advisory group, or working group, by whatever
name or designation (hereafter referred to as a “subcommittee”) shall operate in compliance with the
North Carolina Open Meetings law, codified as G.S. §§ 143-318.9 et seq. At a minimum, all meetings of the
Board or any subcommittee shall require all of the following:

2. Minutes of the meeting, a copy of which shall be provided, once approved by the Board, to the
Town Clerk.
2.01.04 Board of Adjustment officers.
A. Unless the Town Council designates the Chair and Vice-Chair of the Board, it shall retain the power
to choose its own Chair and Vice-Chair, but both must be resident members of the Board. The people so
designated shall serve in these capacities for terms of one year, with eligibility for unlimited reappointment. Vacancies in these offices shall be filled for the unexpired terms by the Town Council.
1. The Board shall designate the Chair and Vice-Chair of any subcommittee.
B. If neither the Chair nor the Vice-Chair are present, the presiding officer shall be elected by majority
vote.
C. The Chair and Vice-Chair may take part in all deliberations and vote on all issues.
2.01.05 Duties of the Board of Adjustment.
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1. A meeting which is open to the public, except as to closed session conducted in accordance with
the law for the reasons authorized by law.

A. The Board is a quasi-judicial body that shall hear and decide:
1. Appeals from any order, decision, requirement, interpretation, or determination made by the
Administrator, as provided in Article 6 Board of Adjustment Hearings.
2. Applications for special-use permits, as provided in Article 6 Board of Adjustment Hearings.
3. Applications for variances, as provided in Article 6 Board of Adjustment Hearings.
4. Applications for major subdivision preliminary plat approval, as provided in Article 6 Board of
Adjustment Hearings.
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5. Appeals of the grant or denial of an application for a certificate of appropriateness by the Historic
Preservation Commission.
6. Any other matter the Board is required to act upon by any other town ordinance.
B. Limitations on the powers of the Board of Adjustment.
1. No individual member of the Board shall purport to speak or act on behalf of the Board without
action by the Board or authorization in the Board’s duly adopted rules of procedure explicitly authorizing
the member to speak or act on its behalf.

3. Without an express grant of authority or explicit authorization by the Council, no individual
member of the Board, or the Board itself, may direct staff to take action requiring the expenditure of Town
funds.
4. The Board shall not create any group external to its membership without the explicit approval and
or appointment of the Town Council. When deemed appropriate the Town Council will appoint a group(s)
to advise the Board on tasks assigned by the Town Council or its designee.
5. The Board may create subcommittees or working groups within its membership without explicit
approval of the Town Council providing that these groups do not require ongoing resources. Where
ongoing resources are requested the assignment of these resources must be approved by the Town
Manager or his or her designee.
(Ord. passed 12-16-2013)
§ 2.02 PLANNING COMMISSION.
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2. No individual member of the Board, or the Board itself, shall purport to speak or act on behalf of
the Town without action by the Council explicitly authorizing the member or empowering or authorizing
the Board to speak or act on its behalf.

2.02.01 The Planning Commission is an advisory board which makes recommendations to Council on
future growth and development issues that affect the town. The Planning Commission reviews and makes
recommendations to the Council pursuant to Subsection 2.02.06.

2.02.02 Appointment and terms of Planning Commission members.
A. Number of members. There shall be a Planning Commission consisting of 713 members.
1. Number of town members. Eight members of the Planning Commission shall reside within the
Town. To the extent a qualified person can be found, one of the Town members shall be a resident of
Boone and a full-time student of Appalachian State University.
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B. Adjustment of ratio of town and ETJ members. Within six months of the publication of the decennial
census information for the Town of Boone and Watauga County, conducted by the United States Census
Bureau, the Administrator shall inform the Town Council of any change in the ratio of town population to
ETJ population which requires a modification in the number of town and ETJ members. Thereafter, as
positions open by resignation, removal for cause or absence, or expiration of term, the number of members
shall be adjusted through the appointment process to achieve the required balance between town and ETJ
members. An ETJ position shall be created or the number of ETJ positions reduced on the Planning
Commission when the population of the entire ETJ constitutes a full fraction of the Town’s population
divided by the total membership of the Planning Commission or when the population of the ETJ falls below
a full fraction of the town’s population divided by the total membership of the Planning Commission,
respectively.
C. Appointment of members to the Planning Commission.
1. Town appointments. All town mMembers of the Planning Commission shall be appointed by the
Town Council following the procedures of § 35.01 of the Municipal Code.
2. ETJ appointments.
a. Council procedure. When an ETJ member vacancy exists as the result of the expiration of a term,
resignation, or because a new area is brought into the ETJ and the resulting increased population requires
that a new ETJ member be appointed, the Town Council shall adopt a resolution requesting that the
Watauga County Board of Commissions appoint a qualified person to serve as a member. Prior to adopting
the resolution, when it pertains to positions created by vacancy due to the expiration of a term or
resignation of a member, the Town Council may itself solicit applications for the position, and it may
transmit its two top choices for each position to the Watauga County Board of Commissioners. If, after a
protracted time, the Council has received a single application or no applications, it may nevertheless
request that the Board of Commissioners proceed with an appointment.
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2. Number of ETJ members. Five members shall reside within the Town’s extraterritorial planning
area (hereafter “ETJ”). Should the Town’s ETJ be expanded or the ratio of the population of the ETJ relative
to the population of the Town increase or decrease, in accordance with G.S. § 160A-362 and as specified
herein, the Town will adjust the number of members from the ETJ in order to maintain proportional
representation based on population for residents of the ETJ. There shall be at all times at least one
representative of the ETJ on the Planning Commission.

b. Watauga County Board of Commissioners procedure. The Watauga County Board of
Commissioners shall consider the choices directed to it by the Council. If the Board of Commissioners is
unwilling to appoint either of the two applicants submitted by the Town Council, it may appoint a person of
its own choosing. However, before appointing a new person to the Planning Commission, the Watauga
County Board of Commissioners must hold a public hearing on the selection.
i. Notice. Notice of the hearing shall be given once a week for two successive calendar weeks in a
newspaper having general circulation in the area.
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ii. Qualifications. The Watauga County Board of Commissioners shall select appointees only from
those who apply at or before the public hearing and are otherwise qualified. A qualified person is one who
lives in the ETJ, who expresses a willingness to familiarize herself with the town’s UDO, Comprehensive Plan
and all other duly adopted plans and ordinances relating to the regulation of development within the Town
planning jurisdiction, and who expresses a willingness to serve on the Planning Commission. If, despite
good faith efforts, enough qualified residents of the ETJ cannot be found to fill the seats reserved for
residents of such area, then the Watauga County Board of Commissioners may appoint other residents of
the county who are otherwise qualified, including residents of the town to fill these seats.

D. Term. Planning Commission members shall generally be appointed for four year staggered terms,
but members may continue to serve until their successors have been appointed. The An Appalachian State
University student member shall serve a term of one year. Vacancies which occur for reasons other than
the expiration of a term shall be filled as they occur only for the unexpired remainder of the term.
1. Members may be appointed to no more than three successive terms. A former member may be
reappointed following a one-year period of non-membership.
E. Absences.
1. Absences due to sickness, death or other emergencies of like nature shall be recognized as excused
absences and such absences and the meetings missed for such excused absences shall not be counted in
the calculations toward automatic removal from the Board.
a. For example, if a member misses six of twelve meetings during a 12 month period and two of the
absences are due to the member’s illness, the member will be recorded as having missed four of ten
meetings.
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iii. The Commissioners shall make the appointment within 45 days following the public hearing. If
the Watauga County Board of Commissioners fails to make an appointment within 90 days after receiving a
resolution from the Town Council requesting that it be made, the Council may make the appointment, but
the person appointed shall reside in the ETJ.

b. In the event of a long illness or other such cause for prolonged absence, as determined by the
Administrator and confirmed by the Council, the member shall be replaced.
c. Council may take specific action to excuse the absences and reappoint a member after being
informed by the Administrator of the member’s removal.
2. Planning Commission members shall be automatically removed for failure to attend three
consecutive meetings or for failure to attend 50% of the regular meetings in any 12 month period.
3. The Administrator shall notify in writing any member for whom one more absence will trigger
removal.
4. The Administrator shall notify the member and Town Council when a member has exceeded the
allowable number of unexcused absences.
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F. Residency. All members must be residents within the town corporate limits or ETJ. If a resident
member moves outside the town or if an ETJ member moves outside the ETlimitsJ, that shall constitute a
resignation from the Planning Commission, effective upon the date a replacement is appointed by the
Council.
G. Resignation. A member of the Planning Commission may resign by notifying the Mayor, Town
Manager, or Administrator. A resignation shall be effective at the time a replacement member has been
appointed unless the member declares a date certain in the resignation.
H. Removal. The Administrator or a member of the Town Council may propose removal of a member
for any other good cause related to the performance of Board duties.

2.02.03 Meetings of the Planning Commission.
A. Schedule. The Planning Commission shall conduct a meeting no less than quarterly, or more often
as it shall determine or require, to be held so long as there are items for its consideration, and it may
schedule additional meetings (“continuation meetings” and “special meetings”), as necessary, so long as all
notice requirements are met. Regardless of whether or not a quorum of the Planning Commission is
present, any duly advertised regular or special meeting may be continued to a later date (“continuation
meeting”) without additional notice and advertising if the date, time, and location of the continuation
meeting is adopted and announced by a majority of the members presentit may schedule additional
meetings (“continuation meetings” and “special meetings”), as necessary, so long as all notice
requirements are met. Continuation meetings may be scheduled without additional advertising if the date,
time, and location of the meeting is adopted and announced by the Commission at a duly advertised
meeting.
1. The Planning Commission shall also attend any public hearings on proposed ordinance
amendments scheduled by Town Council. These public hearings will be scheduled no less frequently than
on a quarterly basis in February, May, August and November.
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1. Before removal, the member shall be given an opportunity to appear before the Town Council to
address the issues involved.

B. Rules of procedure. Since the Commission has only advisory authority, it need not conduct its
meetings strictly in accordance with the quasi-judicial procedures set forth in Article 6. However, it shall
conduct its meetings so as to obtain necessary information and to promote the free and full exchange of
ideas.
1. In the absence of the Chair, the Vice-Chair shall conduct any meeting of the Planning Commission,
and in the absence of both officers, the Mayor may designate a person to act as Chair for the meeting in
question or if no one is designated the Commission can elect a presiding officer by majority vote.
2. The agenda shall include only those matters within the responsibilities and powers of the Planning
Commission as provided herein.

Packet Pg. 201

8.D.c

CASE PL00147-010417 ADMIN. MECHANISMS/ETJ MODIFICATIONS UDO TEXT AMENDEMNT 10
a. Absent an emergency matter, which can be placed upon the agenda by a unanimous vote of
those present, only matters on the published agenda may be acted upon by the Commission.
b. Issues considered under agenda items entitled, “other matters” or similar language shall only be
for information, and other items or issues for information may be added to the agenda by majority vote of
those present.

4. The business of the Planning Commission or subcommittee shall be conducted in such manner as
to afford all members an opportunity to speak. However, no member shall generally address the body until
first recognized by the Chair, and members of the Planning Commission or subcommittee shall be
respectful to each other and shall avoid interrupting each other.
C. Open meetings. The Planning Commission shall operate in compliance with the North Carolina Open
Meetings law, codified as G.S. §§ 143-318.9 et seq. (hereafter, “the law”). At a minimum, all meetings of
the Planning Commission or any subcommittee, advisory group, or working group of the Commission, by
whatever name or designation (hereafter referred to as a “subcommittee”) shall require all of the
following:
1. Notice of all official meetings, other than an emergency meeting, by posting of the date and time
of the meeting at least 48 hours in advance on the bulletin Board for that purpose in Town Hall, unless a
longer notice is required by this ordinance or state law. If an agenda has been distributed to members of
the Commission, it shall also be posted.
a. An “official meeting” occurs whenever a regularly scheduled meeting of the Planning Commission
or subcommittee occurs, whether or not a quorum is present, or a “special meeting” when a majority of the
Planning Commission or subcommittee meet, whether in person or by electronic means such as conference
call or e-mail, to conduct a hearing, deliberate, take action, or otherwise transact public business.
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3. Meetings of the Planning Commission or subcommittee shall proceed in the following order:
adoption of an agenda, approval of the minutes, unfinished business, new business, informal discussion,
and public comment, when public comment is to be accepted. By majority vote of the members in
attendance, the order of business may be altered.

b. “Deliberate” includes examining, weighing or reflecting upon the reasons for or against a possible
decision and also includes the collective acquisition and exchange of facts preliminary to a decision.
c. An “emergency meeting” is one that concerns generally unexpected circumstances which require
the immediate consideration of the Planning Commission or subcommittee. In the event of an emergency
meeting, a local news medium must be notified prior to the meeting of the date, time and subject matter of
the meeting.
2. A meeting which is open to the public, except as to a closed session conducted in accordance with
the law for a reason authorized by the law.
3. Minutes of the meeting, a copy of which shall be provided to the Town Clerk, once they are
approved by the Commission or subcommittee.
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a. Minutes of the Planning Commission or subcommittee shall be subject to revision and adoption
by the group as a whole.
D. Speakers. At any meeting of the Planning Commission or subcommittee, if the meeting is opened for
public comment, any person wishing to address the body or subcommittee shall state his or her name and
whether or not he or she is a resident of the town or ETJ.
1. Speakers shall be recognized in the order in which they have signed up.

3. Should more than one person wish to make substantially the same comments regarding the same
subject, or where a group of persons supports or opposes the same positions, the presiding officer may
require that all such persons designate a spokesperson for their group to address the Commission or
subcommittee, and the presiding officer may allot a larger amount of time for the presentation of the
group position by the spokesperson.
4. All persons addressing the Commission or subcommittee shall be treated respectfully by other
persons in attendance at the meeting, and all speakers shall conduct themselves with proper decorum.
Should any person present during a public comment period substantially interfere with the ability of a
person offering public comment or engage in behavior which violates norms of accepted decorum, or
should a person offering public comment engage in behavior which violates norms of accepted decorum,
after warning such person(s) and, except in a situation where there is a risk of harm to any person present,
providing such person(s) the opportunity to alter the behavior to bring it into conformity with norms of
accepted decorum, the presiding officer may direct that such person(s) be removed from the meeting.
2.02.04 Quorum and voting.
A. A quorum is necessary for the Planning Commission to take official action.
1. A quorum shall consist of at least seven members.A quorum shall consist of a majority of the
members of the Commission. Vacant positions are not counted as members for purposes of calculating
quorum. A member who is present shall be counted for purposes of quorum even if he or she is recused
from voting.
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2. Unless a different time limit is adopted by the Planning Commission or subcommittee, no member
of the public shall be allowed to speak for more than five minutes.

B. All actions or recommendations of the Planning Commission or subcommittee are only effective or
adopted upon majority vote of the members present, following a motion and second.
1. In the case of a divided vote on any question on which the Commission is required to act, the
record shall include the vote of each member. When such action is to be reported to the Council, the
committee, task force, or advisory body shall not only report the action or recommendation adopted, but
the vote by which it was adopted.
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2. Proxy voting is not allowed, but a member who cannot be physically present may participate in the
meeting by electronic or telephonic means so long as the member can hear all deliberations and
proceedings of the Commission, and the members of the Commission can hear the member.
3. A roll call vote shall be taken upon the request of any member.
4. ETJ members may vote on all matters considered by the Commission, regardless of the location of
the property affected.

A. Unless the Town Council designates the Chair and Vice-Chair of the Planning Commission, it shall
retain the power to choose its own Chair and Vice-Chair. The Planning Commission shall designate the Chair
and Vice-Chair of any subcommittees. The people so designated shall serve in these capacities for terms of
one year, with eligibility for unlimited re-appointment. Vacancies in these offices shall be filled for the
unexpired terms only.
B. The Chair and Vice-Chair may take part in all deliberations and vote on all issues.
2.02.06 Powers and duties of Planning Commission.
A. The Planning Commission may:
1. Make studies of the area within its jurisdiction and surrounding areas; and
2. Determine objectives to be sought in the development of the study area; and
3. Prepare and adopt plans for achieving these objectives; and
4. Develop and recommend to the Council policies, ordinances, administrative procedures, and other
means for carrying out plans in a coordinated and efficient manner. The Planning Commission shall not,
however, have the power to “initiate” changes to this ordinance, as the term “initiate” is used in, § 9.02;
and
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2.02.05 Planning Commission officers.

5. Advise the Council concerning the use and amendment of means for carrying out plans; and
6. Make findings and recommendations to the Council concerning proposed zoning text and map
amendments, as provided for and in compliance with § 9.05; and
7. Review and either approve or deny proposed minor subdivision requests when a portion of the
land to be subdivided lies within a Designated Water Supply Watershed District, based upon application of
Articles 5 and 29 of this ordinance; and
8. Perform any other related duties that the Council may direct.
B. Limitations on powers of the Planning Commission.

Packet Pg. 204

8.D.c

CASE PL00147-010417 ADMIN. MECHANISMS/ETJ MODIFICATIONS UDO TEXT AMENDEMNT 13
1. No individual member of the Planning Commission shall purport to speak or act on behalf of the
Commission without action by the Commission explicitly authorizing the member to speak or act on its
behalf; and
2. No individual member of the Planning Commission, nor the Planning Commission itself, shall
purport to speak or act on behalf of the Town without action by the Council explicitly authorizing the
member or empowering or authorizing the Commission to speak or act on its behalf; and

4. The Planning Commission shall not create any group external to its membership without the
explicit approval and or appointment of the Town Council. When deemed appropriate the Town Council
will appoint a group(s) to advise the Planning Commission on tasks assigned by the Town Council or it’s
designee; and
5. The Planning Commission may create subcommittees or working groups within its membership
without explicit approval of the Town Council providing that these groups do not require ongoing
resources. Where ongoing resources are requested the assignment of these resources must be approved by
the Town Manager or his or her designee.
2.02.07 Advisory committees.
A. From time to time the Council may appoint one or more individuals to help the Planning Commission
carry out its planning responsibilities with respect to a particular subject area. By way of illustration,
without limitation, the Council may appoint advisory committees to consider the thoroughfare plan,
bikeway plans, community appearance plans, housing plans, economic development plans, and the like.
Such advisory committees shall be created and operate, unless otherwise designated by the Council,
according to the procedures established under Municipal Code §§ 30.51, and 35.01, et seq.
B. 1. Members of such advisory committees shall sit as nonvoting members of the Planning
Commission when such issues are being considered, and they shall be invited to lend their talents, energies,
and expertise to the Planning Commission. However, all formal recommendations of the Planning
Commission to the Council shall be made by the Planning Commission itself.
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3. Without an express grant of authority or explicit authorization by the Council, no individual
member of the Planning Commission, nor the Commission itself, shall direct staff to take action requiring
the expenditure of town funds; and

2. As with Commission members, unless the Council takes specific action to excuse the absences and
reappoints an advisory committee member after being informed by the Administrator of the member’s
removal, an advisory committee member shall be automatically removed for failure to attend three
consecutive meetings or for failure to attend 50% of the meetings within any twelve month period.
Absences due to sickness, death, or other emergencies of like nature shall be recognized as excused
absences, and such absences and the meetings missed for such excused absences shall not be counted in
the calculations toward automatic removal from the committee. For example, if a member misses six of
twelve meetings during a twelve month period and two of the absences are due to the member’s illness,
the member will be recorded as having missed four of ten meetings. In the event of a long illness or other
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such cause for prolonged absence, as determined by the Administrator and confirmed by the Council, the
member shall be replaced. The Administrator shall notify in writing any member for whom one more
absence will trigger removal. In addition, the Administrator or a member of the Council may propose
removal of a member for any other good cause related to the performance of committee duties, but before
removal on that basis, the member shall be given an opportunity to appear before the Council to address
the issues involved.
C. Nothing in this section shall prevent the Council from establishing independent advisory groups,
committees, or commissions to make recommendations on any issue directly to the Council.
(Ord. passed 12-16-2013)

Section
6.01 Provisions applicable to all hearings
6.02 Special use permit, transitional zones and major subdivision preliminary plat applications
6.03 Variances
6.04 Appeal of administrative decision
6.05 Appeal of decisions of Community Appearance and Historic Preservation Commissions
§ 6.01 PROVISIONS APPLICABLE TO ALL HEARINGS.
6.01.01 General provisions.
A. All hearings of the Board shall be conducted in a quasi-judicial manner as described herein.
B. Subject to the specific provisions of Section 6.04 as to appeals, the Board shall hear and decide every
appeal and application within a reasonable time.
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ARTICLE 6: BOARD OF ADJUSTMENT HEARINGS

C. The Board’s packet shall include the Administrator’s analysis of the issues, identifying any
information, documents, and adopted plans material to the case. The Administrator’s analysis may also
include recommendations as appropriate.
D. Each hearing conducted by the Board shall provide an opportunity for parties and interested
members of the public to testify and offer competent evidence, but the Board may limit the time available
for each person offering testimony and may exclude testimony and evidence which is cumulative or
redundant.
E. Hearings shall be conducted in compliance with the Board’s duly adopted rules of procedure.
F. The town is considered a party in every hearing before the Board.
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G. The Board may continue any hearing until a subsequent meeting and may keep a hearing open to
take additional information up to the point a final decision is made.
6.01.02 Quorum.
A. A quorum shall consist of four (4) members for all action that may be taken by the Board. A quorum
is necessary for the Board to take official action, except that at any duly-noticed regular or special meeting
a majority of the Board then present, whether a quorum or not, may vote to continue the meeting to a
specified later date, time and location.

2. For cases involving property located wholly with the town’s corporate limits, a quorum for the
Board shall consist of five members.
B. A member who has withdrawn from the meeting and left the premises shall not be counted as
present for purposes of determining whether a quorum is present.
6.01.03 Voting.
A. The concurring vote of four-fifths of the Board shall be necessary to grant a variance. A majority of
the members shall be required to decide any other quasi-judicial matter or to determine an appeal made in
the nature of certiorari. For the purposes of this paragraph, vacant positions on the Board and members
who are disqualified from voting on a quasi-judicial matter shall not be considered members of the Board
for calculation of the requisite majority if there are no qualified alternates available to take the place of
such members.
B. Once a member is physically present at a Board meeting, any subsequent failure to vote shall be
recorded as an affirmative vote unless the member has been excused or has been allowed to withdraw
from the meeting in accordance with this section.
CB. A member shall not participate in or vote on any quasi-judicial matter in a manner that would
violate affected persons’ constitutional rights to an impartial decision maker. Impermissible conflicts
include, but are not limited to:
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1. For cases involving property located in whole or in part in the ETJ, a quorum for the Board shall
consist of seven members.

1. A member having a fixed opinion prior to hearing the matter that is not susceptible to change;
2. Undisclosed ex parte communications;
3. A close familial, business, or other associational relationship with an affected person; or
4. A financial interest in the outcome of the matter.
DC. If an objection is raised to a member’s participation and that member does not recuse himself or
herself, the remaining members shall by majority vote rule on the objection.
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ED. A member may be allowed to withdraw from the entire remainder of a meeting by majority vote of
the remaining members present for any good and sufficient reason other than the member’s desire to
avoid voting on matters to be considered at that meeting.
FE. Except as authorized in this section, a motion to allow a member to be excused from voting or
excused from the remainder of the meeting is in order only if made by or at the initiative of the member
directly affected.
GF. A roll call vote shall be taken upon the request of any member.

6.01.04 Notice of hearing.
A. The Administrator shall give notice of any hearing of the Board as follows:
1. Contents of notice. Every notice shall state the date, time, and place of hearing, reasonably
identify the lot that is the subject of the application or appeal, and give a brief description of the action
requested or proposed.
2. Mailed notice. Notice shall be mail by depositing in the mail at least ten days, but not more than
25 days, prior to the date of the hearing to:
a. The person or entity whose appeal, application, or request is the subject of the hearing;
b. The owner of the property that is the subject of the hearing if the owner did not initiate the
hearing;
c. The owners of all parcels of land abutting the parcel of land that is the subject of the hearing;
d. The owners of real property located within 150 feet of the subject lot(s);
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G. Both ETJ and resident members must participate and vote on all matters coming before the Board
involving property located in whole or in part in the ETJ. On all other matters coming before the Board, only
resident members may participate and vote.

e. The owners of any real property in a protected district, whose property boundary has triggered
application of transitional zone standards; and
f. Any other persons who have submitted a written request for notice and intervening parties so
long as the request for notice or intervention request have been filed prior to notification being mailed.
3. Posted notice. At least ten days, but not more than 25 days prior to the date of the hearing, the
Administrator shall also prominently post a notice of the hearing on the site that is the subject of the
hearing or on an adjacent street or highway right-of-way. The signs to be posted shall include the date, time
and location of the hearing and shall direct the public to detailed information about the hearing.
6.01.05 Subpoenas.
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A. The Board through the Chair, or in the Chair’s absence anyone acting as Chair, may subpoena
witnesses and compel the production of evidence.
B. To request issuance of a subpoena, persons with standing must make a written request to the Chair,
on a form provided by the Administrator, explaining why it is necessary for certain witnesses or evidence to
be compelled.
C. The Chair shall issue requested subpoenas the Chair determines to be relevant, reasonable in nature
and scope, and not oppressive.
D. The Chair shall rule on any motion to quash or modify a subpoena.

F. If a person fails or refuses to obey a subpoena issued pursuant to this subsection, the Board or the
party seeking the subpoena may apply to the General Court of Justice for an order requiring that its
subpoena be obeyed, and the court shall have jurisdiction to issue these orders after notice to all proper
parties.
6.01.06 Modification of applications after distribution of board book except appeals of staff decisions.
A. Modification of application between distribution of the board book and the board meeting.
1. Modification in response to Administrator’s recommendation or request. An applicant may not
significantly modify an application between the distribution of the Board Book containing the staff report of
the case and the Board meeting unless the proposed modification is in direct response to a specific request
or recommendation by the Administrator.
a. A proposed modification, even in response to the Administrator’s recommendation or request,
shall be submitted to the Administrator prior to the hearing in sufficient time for the Administrator to fully
evaluate the impacts of the proposed modification.
b. If the Administrator determines that the applicant did not submit the proposed modification
prior to the hearing in sufficient time for the Administrator to fully evaluate the impacts of the proposed
modification, the applicant will be given the choice between the hearing being rescheduled until the next
regularly scheduled meeting of the Board or withdrawal of the proposed modification.
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E. Decisions regarding subpoenas made by the Chair may be appealed to the full Board.

2. Insignificant or minor modifications in an application. An applicant may make a non-substantial
modification to an application between the distribution of the Board book containing the staff report and
the scheduled hearing.
a. A proposed non-substantial modification shall be submitted to the Administrator prior to the
hearing in sufficient time for the Administrator to fully evaluate the impacts of the proposed
modification. However, if an applicant proposes an insignificant modification to an application during the
scheduled hearing, and the Administrator indicates that adequate time exists to evaluate the insignificant
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modification can be fully evaluated with or without a recess by the Board, the modified application may be
acted upon by the Board.
b. If the Administrator determines that the applicant did not submit the proposed modification
prior to the hearing in sufficient time for the Administrator to fully evaluate the impacts of the proposed
modification, the applicant will be given the choice between the hearing being rescheduled until the next
regularly scheduled meeting of the Board or withdrawal of the proposed modification.

4. Determination as to whether a proposed modification is insignificant, minor or major. The
Planning Director shall make the determination as to whether a modification is “insignificant”, “minor” or
“major” in accordance with Section 4.16. The determination of the Planning Director shall constitute the
final decision of the town and is not appealable.
B. Modification of application in response to concerns and issues raised at the hearing.
1. In response to questions or comments by persons appearing at the hearing or to suggestions or
recommendations by the Board, an applicant may agree to modify an application, including the plans and
specifications submitted.
2. Unless such modification is so substantial or extensive that the Board cannot reasonably be
expected to perceive the nature and impact of the proposed change without revised plans before it, the
Board may approve the application with the condition that the permit will not be issued until plans
reflecting the agreed upon changes are submitted and approved by the Administrator.
6.01.07 Testimony and documentary evidence.
A. Oaths. All persons who present testimony to the Board shall be sworn. The Chair of the Board or
any member temporarily acting as Chair, and the Clerk to the Board are authorized to administer oaths to
witnesses in any matter coming before the Board.
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3. Major modification of an application. An applicant seeking to significantly modify an application
between the distribution of the Board Book containing the staff report of the case and the Board meeting,
whether in response to staff recommendations or self-initiated, must file a new application.

1. Any person who, while under oath during a proceeding before the Board, willfully swears falsely is
guilty of a Class 1 misdemeanor.
B. Speakers. At any meeting of the Board, when the meeting is opened for public testimony:
1. Speakers shall be recognized in the order in which they have signed up unless a different order is
requested by the Board and agreed upon by the speakers.
2. Each speaker wishing to address the Board shall state his or her name and then shall be sworn.
3. All persons addressing the Board shall be treated respectfully by other persons in attendance at
the meeting, and all speakers shall conduct themselves with proper decorum. The Board may address in its
rules of procedures under what circumstances the presiding officer or Board may direct that a person who
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violates proper decorum may be removed, but the Chair shall have inherent authority to have removed a
person who threatens other participants or member of the Board as well as any person whose behavior is
so disruptive as to prevent the Board from continuing the hearing.
C. Competent evidence. The Board may address the standards for authenticating and admitting
evidence in its duly adopted rules of procedure.
1. The rules of evidence as applied in the trial division of the General Court of Justice do not strictly
apply. However, no evidence shall be consider unless:
a. The evidence appears to be sufficiently trustworthy and was admitted under such circumstances
that it was reasonable for the decision making board to rely upon it; or

2. To be considered “competent”, testimony shall generally meet the following:
a. The witness has personal knowledge of the subject of the testimony; and
b. The subject of the testimony is relevant to an issue involved in the hearing.
3. To be considered “competent”, documentary evidence shall generally require authentication. A
document is authenticated by one of the following methods:
a. Certification, by signature, title and seal, of the person who is the custodian of the records; or
b. Information within the document which establishes its origin and reliability; or
c. Testimony by a person with personal knowledge of the documents origin and reliability.
4. If a copy is used in place of an original, testimony must be offered by a witness establishing the
date and author of the document and confirming that such document is a true and accurate copy of the
original document.
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b. The evidence was admitted without objection,

5. Photographs must be accompanied by testimony as to the date and place where the photograph
was taken and a statement that the photograph fairly and accurately represents the subject is depicted.
6. Notwithstanding the forgoing, the term “competent evidence” shall not be deemed to include the
opinion testimony of lay witnesses as to any of the following:
a. The use of property in a particular way would affect the value of other property; or
b. The increase in vehicular traffic resulting from a proposed development would pose a danger to
the public safety; or
c. Matters about which only expert testimony would generally be admissible under the rules of
evidence.
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6.01.08 Burden of presenting evidence; burden of persuasion.
A. Evidence. The burden of presenting evidence shall be upon the party or parties urging a particular
position. However, at a minimum, the applicant or appellant must provide competent evidence which
addresses every material issue.
B. Credibility. In making its decision the Board may explicitly or implicitly make credibility
determinations regarding the testimony of any witness, and where the Board has concluded that the
testimony of a particular witness is incredible or otherwise unreliable, it is not bound to accept that
testimony and may not only reject it but, if warranted, may make a contrary finding from the facts asserted.

6.01.09 Decisions of the Board.
A. The Board’s decision shall resolve all contested facts and their application to the applicable
standards. The decision shall include individual findings of fact which support its conclusions of law.
B. All findings and conclusions made by the Board shall be based upon competent, material, and
substantial evidence presented at the hearing, including all information in the Board’s packet, unless
objected to by a party and excluded by the Board.
C. Each decision, including any conditions adopted by the Board, shall be reduced to writing and signed
by the Chair or other authorized member of the Board.
D. The decision shall be effective upon filing with the Clerk of the Board.
E. The decision shall be delivered by personal delivery, electronic mail, or by first class mail to the
applicant, property owner, and to any person who has submitted a written request for a copy prior to the
date the decision becomes effective.
1. The Clerk of the Board shall certify that proper notice shall be made.
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C. Persuasion. The burden of persuasion shall be on the applicant or appellant or other party or person
advocating a particular position.

F. Any conditions attached to an approval shall be entered on the face of any necessary zoning permit.
6.01.10 Reconsideration of Board action.
A. Whenever the Board denies an application for a special use permit, major subdivision preliminary
plat approval or a variance, on any basis other than the failure of the applicant to submit a complete
application, such action may not be reconsidered by the Board at a later time unless the applicant clearly
demonstrates that:
1. Circumstances affecting the subject property have substantially changed; or
2. New information is available that could not, with reasonable diligence, have been presented at a
previous hearing and is submitted to the Administrator within 30 days of the denial.
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a. The submission of purported new information under this section shall not, however, toll the
period during which an applicant may seek judicial review of the denial and does not extend the period
within which an appeal must be taken.
B. Notwithstanding Subsection 6.01.10(A), the Board may at any time consider a new application
affecting the same property as an application previously denied.
1. A new application is one that differs in some substantial way from the one previously considered.
6.01.11 Judicial review.

B. A petition for review by the superior court shall be filed with the clerk of superior court by the later
of 30 days after the decision is effective or after a written copy thereof is given in accordance with
Subsection 6.01.09(E).
C. When first-class mail is used to deliver notice, three days shall be added to the time to file the
petition.
(Ord. passed 12-16-2013)
§ 6.02 SPECIAL USE PERMIT, TRANSITIONAL ZONES AND MAJOR SUBDIVISION PRELIMINARY PLAT
APPLICATIONS.
6.02.01 An applicant for a special use permit or major subdivision preliminary plat approval must
demonstrate all of the following:
A. The application is complete;
B. If completed as proposed, the development or subdivision:
1. Will comply with the requirements of this ordinance;
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A. Every decision of the Board shall be subject to review by the superior court by proceedings in the
nature of certiorari pursuant to G.S. § 160A-393.

2. Will not materially endanger the public health or safety;
3. Will not substantially injure the value of adjoining or abutting property;
4. Will be in harmony with the area in which it is to be located;
5. Will be in general conformity with the Comprehensive Plan, Boone 2030 Land Use Plan, and all
other relevant plans officially adopted by the town; and
6. In cases involving transitional zones, meets the standards of Subsection 6.02.02.
6.02.02 Transitional zones.
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A. Transitional zones are hereby established and may apply to the procedures and evidence required
for development in any existing zoning districts. The land within a transitional zone may be used as
permitted in the underlying district, but only pursuant to the procedures and standards applicable to these
zones, as created under this section.
B. Transitional zones attach to each R1, R1A, RR, R2, and RA district, (hereinafter, “the protected
district”) without regard to the current uses in that district. They are established for the purpose of
creating special protections for residents of protected districts from the potential adverse impacts of
certain potentially incompatible nearby development, based upon the legislative finding that the general
requirements of this ordinance have not been sufficient to protect the residents of such protected districts
from the adverse consequences of such developments and that the variety of circumstances which may
need to be ameliorated in the face of such development are not amenable to a “one size fits all” approach.

1. For designated development in an adjacent zone, the transitional zone shall be measured from the
closest point of the area used or disturbed for the development to the boundary of any protected district as
measured from all points along that boundary, the nearest point controlling applicability of this subsection.
2. For development subject to transitional zones within the protected districts, the transitional zone
shall be measured from the closest point of the area used or disturbed for the development to the
boundary of any protected lot, the nearest point controlling applicability of this subsection.
D. The size of the transitional zone varies with the type of development proposed. The following are
the transitional zones as shown in the Table of Principal Uses, Table of Accessory Uses, and Table of
Temporary Uses:
1. T50: transitional zone equal to 50 feet;
2. T75: transitional zone equal to 75 feet;
3. T125: transitional zone equal to 125 feet;
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C. The location of a transitional zone shall be determined as follows.

4. T200: transitional zone equal to 200 feet; and
5. T300: transitional zone equal to 300 feet.
E. Whenever a permit is sought to authorize development within a transitional zone, and any area
used or disturbed for the development will be located within the pertinent transitional zone, a special use
permit is required. If any portion of the area used or disturbed for the development falls within the
transitional zone the standards of this Section shall apply to the entire development. The Board may deny
the application if the requirements of this section are not met, or it may place reasonable conditions on the
development, in addition to such conditions as may otherwise be reasonably imposed, specifically designed
to mitigate the potential impacts identified herein.
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1. Exemption. Development within an approved industrial park shall not be subject to the
requirements of Subsection 6.02.02.
F. In addition to all other requirements of this ordinance which pertain to the proposed development,
including but not limited to those relating to the location and placement of structures, the type and
quantity of landscape buffering, the type and location of lighting, and the size of setbacks, in order to meet
the requirements of this section, the applicant must also show:
1. That the planned development will effectively and to the greatest degree reasonably possible,
mitigate the impacts of the proposed development upon the protected district, including but not limited to:
a. Noise impacts;

c. Any other predictable negative effect, including but not limited to:
i. Negative visual effects;
ii. Negative traffic effects; and
iii. Negative health effects.
G. Because of the variable topography and characteristics of particular tracts of land within the town’s
zoning jurisdiction, the solutions incorporated into the development plan by the applicant must be tailored
to specifically address the characteristics of the particular location in relation to the protected district. Only
if an applicant can demonstrate by clear and convincing evidence that the normal requirements of the
ordinance are themselves sufficient to protect the protected district may the application be approved
without additional measures being incorporated into the site specific development plan.
6.02.03 Board of Adjustment action on special use permits and major subdivision preliminary plat
applications.
A. Conclusions of law. In deciding whether to approve or deny an application for a special use permit or
a major subdivision preliminary plat, the Board shall proceed according to the following format:
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b. Light impacts; and

1. The Board shall determine whether the application is complete.
a. The burden of presenting a complete application to the Board shall be upon the applicant. The
fact that the Administrator believes the application is complete or the applicant has submitted all
requested supplemental documentation to the Administrator shall not bind the Board to conclude that the
application is complete. The Board is the final arbiter of whether an application is complete.
i. If the Board concludes that the application is incomplete in a hearing conducted following a
demand by the applicant for immediate action by the Board pursuant to Subsection 4.06.02(A) or the
applicant refuses to provide the information determined by the Board necessary to complete the
application, the application shall be denied.
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ii. If the Board otherwise concludes that the application is incomplete the Board may deny the
application or may give the applicant an appropriate opportunity to complete the application if the
applicant expresses an interest in timely supplementing the application to make it complete.
A. A motion to continue the hearing in order to afford the applicant an opportunity to complete
the application shall state the location, date and time of the reconvened hearing.
B. A case continued under these circumstances shall not require the same Board identity at the
reconvened hearing, as the applicant will be expected to present his full case at that time.

2. If the Board concludes that the application is complete, the Board next shall consider whether the
application complies with all of the applicable requirements of this ordinance. If the Board concludes that
an element of the application does not fully comply with this ordinance but has a minimal effect on the
issues before the Board, it may conditionally approve the application. If the Board concludes that the
application does not comply with all applicable requirements of this ordinance and conditions will not
sufficiently cure the deficiencies or the Board concludes that the deficiency is material to the Board’s
approval, then the Board shall deny the application.
3. If the Board concludes that the application is complete and complies with this ordinance, if
completed as proposed, before it may approve the permit or subdivision it must find all the following:
a. The development or subdivision as proposed will not materially endanger the public health or
safety; and
b. The development or subdivision as proposed will not substantially injure the value of adjoining or
abutting property; and
c. The development or subdivision as proposed will be in harmony with the area in which it is to be
located; and
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b. If an application includes features which must be approved by another town board, commission
or department, then such approvals must be obtained prior to the hearing.

d. The development or subdivision as proposed will be in general conformity with the
Comprehensive Plan, Boone 2030 Land Use Plan, and all other relevant plans officially adopted by the town.
B. Conditions. Even when a development or subdivision meets the criteria above, the Board may still
impose conditions on an approval.
1. All conditions shall be reasonable and appropriate and shall be related to the predicted impacts of
the development.
2. Unless the Board explicitly orders otherwise, every approval is conditioned upon the development
being completed in accordance with the plans submitted by the applicant, the commitments and
representations concerning the proposed development made by the applicant and representatives at the
public hearing, and final conformity with all requirements of the UDO.
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3. The Board may attach to a special use permit a condition limiting the permit to a specified duration
and in appropriate situations may provide additional process including another public hearing after the
special use has begun to evaluate unanticipated impacts, provided such a condition shall not be employed
to terminate a special use for which substantial construction or reconstruction has occurred.
4. Without limiting the foregoing, conditions should normally require measures to address impacts on
the:
a. Public health or safety; and
b. Values of adjoining or abutting properties; and
c. Harmony with the area in which it is located; and

such as visual, traffic and health.
6.02.04 Voting. The adoption of each conclusion of law under Subsection 6.02.03(A), which is
required in order to issue the permit, authorize the preliminary plat or deny the application shall be by
majority vote. Should any conclusion of law fail to be adopted, the application shall be denied.
6.02.05 Special use permits shall be recorded at the office of the Watauga County Register of Deeds.
(Ord. passed 12-16-2013)
§ 6.03 VARIANCES.
6.03.01 A variance is specific to the lot and to the development for which it is requested and neither
the nonconforming use of lands, buildings, or structures in the same zoning district; nor the permitted use
of lands, buildings or structures in other zoning districts are grounds for the granting of a variance.
6.03.02 A variance granted must be specific and the minimum variance required.
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d. In the case of transitional zones, noise, light, and other predictable negative effects

6.03.03 Financial hardship alone does not constitute grounds for the granting of a variance.
6.03.04 The fact that a lot may be utilized for greater profit if the variance is granted is not grounds
for the granting of a variance.
6.03.05 No change in permitted uses may be authorized by variance.
6.03.06 A variance may not enlarge or expand nonconformities.
6.03.07 In order to grant a variance, the Board must conclude based upon competent evidence:
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A. Unnecessary hardship would result from the strict application of the ordinance; however it shall not
be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the
property; and
B. The hardship results from conditions that are peculiar to the property such as location, size or
topography; however hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for granting a
variance; and

D. The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that
public safety is secured and substantial justice is achieved.
6.03.08 In granting variances, the Board may impose appropriate conditions reasonably related to the
condition or circumstance that give rise to the variance and which will ensure that the use of the property
to which the variance applies will be as compatible as practicable with the surrounding properties.
6.03.09 A variance may be granted for an limited or indefinite duration.
6.03.10 Water supply watershed variances.
A. Before a water supply watershed variance is heard by the Board, the Administrator shall notify in
writing each local government having jurisdiction in the watershed as well as any entity using the
watershed for water consumption.
1. Such notice shall include a description of the variance being requested. Local governments
receiving notice of the variance request may submit comments to the Administrator prior to a decision by
the Watershed Review Board, which for this purpose shall be the Board of Adjustment. Such comments
shall become a part of the record.
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C. The hardship did not result from actions taken by the applicant or the property owner however the
act of purchasing property with knowledge that circumstances exist that may justify the granting of a
variance shall not be regarded as a self-created hardship.

2. In considering the decision whether to recommend that a major variance from the requirements of
Article 29 be granted, the Board shall apply the criteria of Subsection 6.03.07.
3. The Board may place appropriate conditions on the recommended approval of the major variance
but they must be reasonably related to the variance.
B. If the Board recommends that a major variance be granted, the Administrator shall promptly
prepare a preliminary record of the hearing and transmit it to the North Carolina Environmental
Management Commission, (hereafter “EMC”) for its consideration. The preliminary record shall include:
1. The variance application; and
2. The hearing notices; and
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3. The evidence presented; and
4. Motions, offers of proof, objections to evidence, and rulings on them; and
5. Proposed findings and exceptions; and
6. The proposed decision, including all recommended conditions to be added to the
permit. Proposed conditions should be appropriate and reasonably related to the variance.
C. The Board shall take final action in accordance with the decision by the EMC:

2. If the EMC approves the variance but makes modifications to the recommended major variance,
the Administrator shall prepare a final decision, in accordance with the action of the EMC, and the Board
shall adopt the modified decision at its next meeting.
3. In the EMC denies the recommend major variance the Administrator shall prepare a final decision
in accordance denying the major variance, and the Board shall adopt the denial at its next meeting.
6.03.11 Special flood hazard area variance.
A. A special flood hazard area variances may be issued for:
1. The repair or rehabilitation of historic structures upon the determination that the proposed repair
or rehabilitation will not preclude the structure’s continued designation as a historic structure and that the
variance is the minimum necessary to preserve the historic character and design of the structure;
2. Functionally dependent facilities if determined to meet the definition as stated in Article 34,
provided such facilities are protected by methods that minimize flood damages during the base flood and
create no additional threats to public safety; or
3. Any other requirements of Article 30.
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1. If the EMC approves the variance as proposed, the Administrator shall prepare a final decision
granting the recommended major variance and the Board shall adopt the decision at its next meeting.

B. Limitations on variances.
1. Variances shall not be issued when the variance will make the structure in violation of other
federal, state, or local laws, regulations, or ordinances.
2. Variances shall not be issued within any designated floodway or non-encroachment area if the
variance would result in any increase in flood levels during the base flood discharge.
3. Variances shall only be issued upon a determination that the variance is the minimum necessary,
considering the flood hazard, to afford relief.
4. Variances shall only be issued prior to development permit approval.
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5. Variances shall only be issued upon:
a. A showing of good and sufficient cause;
b. A determination that failure to grant the variance would result in exceptional hardship; and
c. A determination that the granting of a variance will not result in increased flood heights,
additional threats to public safety, or extraordinary public expense, create nuisance, cause fraud on or
victimization of the public, or conflict with existing local laws or ordinances.
C. A written report addressing each of the factors in Subsection 6.03.11(D) shall be submitted by the
applicant with the application for a variance.

1. The danger that materials may be swept onto other lands to the injury of others;
2. The danger to life and property due to flooding or erosion damage;
3. The susceptibility of the proposed facility and its contents to flood damage and the effect of such
damage on the individual owner;
4. The importance of the services provided by the proposed facility to the community;
5. The necessity to the facility of a waterfront location as a functionally dependent facility, where
applicable;
6. The availability of alternative locations, not subject to flooding or erosion damage, for the
proposed use;
7. The compatibility of the proposed use with existing and anticipated development;
8. The relationship of the proposed use to the comprehensive plan and floodplain management
program for that area;
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D. The Board shall consider all technical evaluations, all relevant factors, all standards specified in other
Sections of Article 30, and:

9. The safety of access to the property in times of flood for ordinary and emergency vehicles;
10. The expected heights, velocity, duration, rate of rise, and sediment transport of the floodwaters
and the effects of wave action, if applicable, expected at the site; and
11. The costs of providing governmental services during and after flood conditions including
maintenance and repair of public utilities and facilities such as sewer, gas, electrical and water systems, and
streets and bridges.
E. Upon consideration of the factors listed in Subsection 6.03.11(D) and the purposes of this Article 30
Flood Damage Prevention, the Board may attach such conditions to the granting of variances as it deems
necessary to further the purposes and objectives of Article 30.
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F. Any applicant to whom a variance is granted shall be given written notice specifying the difference
between the base flood elevation (BFE) and the elevation to which the structure is to be built and that such
construction below the BFE increases risks to life and property, and that the issuance of a variance to
construct a structure below the BFE will result in increased premium rates for flood insurance up to $25 per
$100 of insurance coverage. Such notification shall be maintained with a record of all variance actions,
including justification for their issuance.
G. The Floodplain Administrator shall maintain the records of all appeal actions and report any
variances to the Federal Emergency Management Agency and the State of North Carolina upon request.

6.03.13 Variances shall be recorded at the office of the Watauga County Register of Deeds.
(Ord. passed 12-16-2013)
§ 6.04 APPEAL OF ADMINISTRATIVE DECISION.
6.04.01 The Board shall hear and decide appeals from decisions of administrative officials charged
with enforcement of the ordinance. For purposes of this section a “decision” includes any final and binding
order, requirement, or determination.
6.04.02 An appeal of an administrative decision is initiated by a person timely filing an Appeal to
Administrative Decision application, in accordance with Article 4, accompanied by the required fee.
A. An appeal may be filed by any of the following:
1. A person who has an ownership interest in the property that is the subject of the decision being
appealed;
2. A person who has a leasehold interest in the property that is the subject of the decision being
appealed;
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6.03.12 Voting. The adoption of each conclusion of law under Subsection 6.03.07 and the granting of
a variance shall require a four-fifths vote of the Board. Should any conclusion of law receive less than a
four-fifths vote, the variance shall be denied.

3. A person who has an interest created by easement, restriction or covenant in the property that is
the subject of the decision being appealed;
4. A person who has an option or contract to purchase the property that is the subject of the decision
being appealed;
5. A person who was the applicant for the decision in question;
6. Any other person who will suffer special damages as the result of the decision being appealed;
7. An incorporated or unincorporated association to which owners or lessees of property in a
designated area belong by virtue of their owning or leasing property in that area, or an association
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otherwise organized to protect and foster the interest of the particular neighborhood or local area, so long
as at least one of the members of the association would have standing as an individual to challenge the
decision being appealed, and the association was not created in response to the particular development or
issue that is the subject of the appeal; or
8. The town.

1. The date of receipt shall be conclusively presumed as three days after the notice of the decision or
order appealed from has been deposited in the United States mail by the Administrator, with proper
postage affixed, and addressed in accordance with the provisions of Section 1.13 except that an earlier date
can be established by a return receipt for a certified mail notice. The date of receipt of an email is the date
of transmission.
2. Constructive notice shall include, but shall not be limited to, any visible signs of the initiation of
construction work on a site.
3. It shall be conclusively presumed that all persons with standing to appeal have constructive notice
of the decision from the date a sign containing the words “Zoning Decision” or “Subdivision Decision” in
letters at least six inches high and identifying the means to contact an official for information about the
decision is prominently posted on the property that is the subject of the decision, provided the sign remains
on the property for at least ten days. Any such posting shall be the responsibility of the landowner or
applicant, and verification of the posting shall be provided to the official who made the decision. Posting of
signs however is not required.
C. An appeal is taken by filing a notice of appeal with the Town Clerk on the prescribed form,
accompanied by the required fee. The notice of appeal shall state the grounds for the appeal, which should
generally be sufficient to allow for a thorough understanding by the Board of the decision appealed.

Attachment: Staff Report (1414 : Text Amendments)

B. An appeal of an administrative decision, including the imposition of penalties, must be taken within
30 days after the date of the receipt of the notice of the decision in the case of the owner or the applicant,
or 30 from actual or constructive notice by any other person with standing to appeal.

D. The Clerk shall stamp the appeal with the date received and shall promptly transmit it to the
Administrator. The Clerk shall maintain a chronological log of the appeals which are filed.
6.04.03 Once the appeal has been filed, the Administrator shall schedule a public hearing at the first
available Board meeting and give public notice in accordance with Subsection 6.01.04.
A. The Administrator shall prepare a report detailing the facts relevant to the decision and shall
transmit to the board all documents and exhibits constituting the record of the decision from which the
appeal is taken. The official shall also provide a copy of the record to the appellant and to the owner of the
property that is the subject of the appeal if the appellant is not the owner.
6.04.04 Appeal stays enforcement action.
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A. An appeal of a decision of violation under Subsection 12.01.01 stays enforcement of the decision
unless the Administrator who made the decision certifies to the Board after notice of appeal has been filed:
1. That because of the facts stated in an affidavit, a stay would cause imminent peril to life or
property; or
2. Because the violation is transitory in nature, a stay would seriously interfere with enforcement of
the ordinance.
B. The appellant shall be notified of the Administrator’s certification.

D. If enforcement proceedings are not stayed, the appellant may file with the Administrator a request
for an expedited hearing of the appeal.
1. The Board shall meet to hear the appeal within 15 days after such a request is filed.
E. Notwithstanding the foregoing, appeals of decisions granting a permit or otherwise affirming that a
proposed use of property is consistent with the ordinance shall not stay the further review of an application
for permits or permissions to use such property; in these situations the appellant may request and the
board may grant a stay of a final decision of permit applications or building permits affected by the issue
being appealed.
F. The certification and stay procedures of this Section shall not apply with regard to the pursuit of
criminal charges where appropriate.
6.04.05 Deviations from matters presented in notice of appeal. The appellant shall not be limited at
the hearing to matters stated in the notice of appeal. If any party or the town would be unduly prejudiced
by the presentation of matters not presented in the notice of appeal, the Board shall continue the hearing.
6.04.06 Scope of hearing. The hearing shall be based on the record below and the scope of review
shall be as follows:
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C. Following certification, enforcement proceedings shall not be stayed except by a restraining order,
which may be granted by a court.

A. The Board shall ensure that the rights of the appellant have not been prejudiced because the
Administrator’s findings, inferences, conclusions, or decisions were:
1. In violation of constitutional provisions, including those protecting procedural due process rights.
2. In excess of the statutory authority conferred upon the town by ordinance.
3. Inconsistent with applicable procedures specified by statute or ordinance.
4. Affected by other error of law.
5. Unsupported by substantial competent evidence in view of the entire record.
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6. Arbitrary or capricious.
B. When the issue before the Board is whether the Administrator erred in interpreting an ordinance,
the Board shall review that issue de novo. The Board shall consider the interpretation of the Administrator,
but is not bound by that interpretation, and may freely substitute its judgment as appropriate.
6.04.07 The parties to an appeal that has been made under this Section may agree to mediation or
other forms of alternative dispute resolution. If all parties confirm they wish to engage in alternative
dispute resolution, the Board shall adjourn the hearing to give them a reasonable opportunity to do so.

A. The Board may reverse or affirm, wholly or in part, or may modify the decision appealed from and
shall make any order, requirement, decision, or determination that ought to be made. The Board shall have
all the powers of the Administrator who made the decision.
B. The Board may reduce the penalty imposed if it determines:
1. That the appellant has acted in good faith; and
2. That the failure of the appellant to correct a violation is the result of circumstances beyond the
appellant’s control; or
3. The Board makes other findings which make the amount of the presumptive civil penalty unfair
under the circumstances of the particular case.
6.04.09 Voting. The decision shall be by majority vote.
(Ord. passed 12-16-2013)
§ 6.05 APPEAL OF DECISIONS OF COMMUNITY APPEARANCE AND HISTORIC PRESERVATION
COMMISSIONS.
6.05.01 The Board shall hear and decide appeals of any decision by the Community Appearance
Commission allowing or denying a deviation of Article 25 Community Appearance Standards, or any
decision by the Historic Preservation Commission granting or denying a Certificate of Appropriateness.
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6.04.08 Decision.

6.05.02 An appeal is initiated by a person timely filing an notice of appeal, in accordance with Article
4, accompanied by the required fee.
A. An appeal may be filed by any of the following:
1. A person who has an ownership interest in the property that is the subject of the decision being
appealed.
2. A person who has a leasehold interest in the property that is the subject of the decision being
appealed.
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3. A person who has an interest created by easement, restriction or covenant in the property that is
the subject of the decision being appealed.
4. A person who has an option or contract to purchase the property that is the subject of the decision
being appealed.
5. A person who was the applicant for the decision in question.

7. An incorporated or unincorporated association to which owners or lessees of property in a
designated area belong by virtue of their owning or leasing property in that area, or an association
otherwise organized to protect and foster the interest of the particular neighborhood or local area, so long
as at least one of the members of the association would have standing as an individual to challenge the
decision being appealed, and the association was not created in response to the particular development or
issue that is the subject of the appeal.
8. The town.
B. An appeal must be taken within 30 days after decision by the Commission.
C. An appeal is taken by filing a notice of appeal with the Administrator on the prescribed form,
accompanied by the required fee. The notice of appeal shall state the grounds for the appeal, which should
generally be sufficient information to allow for a thorough review by the Board.
D. The Administrator shall stamp the appeal with the date received.
6.05.03 Once the application has been filed, the Administrator must schedule a public hearing at the
first available Board meeting and give public notice in accordance with Section 6.01.04.
A. The Administrator shall prepare a report detailing the facts relevant to the decision and shall
transmit to the board all documents and exhibits constituting the record of the decision from which the
appeal is taken. The official shall also provide a copy of the record to the appellant.
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6. Any other person who will suffer special damages as the result of the decision being appealed.

6.05.04 Appeal stays Commission decision.
A. An appeal of a decision by the Community Appearance Commission allowing a deviation of Article 25
Community Appearance Standards, or a decision by the Historic Preservation Commission granting a
certificate of appropriateness shall be stayed while the appeal is pending.
6.05.05 Burden of proof. The burden of proof and burden of persuasion shall be on the party
appealing the decision of the Commission.
6.05.06 Scope of action. An appeal of a Commission decision shall be in the nature of certiorari. The
hearing shall be based on the Commission record and the scope of review shall be as follows:
A. The Board shall uphold the decision of the Commission unless it finds the decision is:
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1. In violation of constitutional provisions, including those protecting procedural due process rights.
2. In excess of the authority conferred upon the Commission by statute or ordinance.
3. Inconsistent with applicable procedures specified by statute or ordinance.
4. Affected by other error of law.
5. Unsupported by substantial competent evidence in view of the entire record.

B. The term “competent evidence,” as used in this section, shall not preclude reliance by the
Commission on evidence that would not be admissible under the rules of evidence as applied in the trial
division of the General Court of Justice if the evidence appears to be sufficiently trustworthy and was
obtained under such circumstances that it was reasonable for the Commission to rely upon it.
6.05.07 Board action.
A. The Board may reverse or affirm, wholly or in part, or may modify the decision appealed from and
shall make any order, requirement, decision, or determination that ought to be made. The Board shall have
all the powers of the Commission which made the decision.
(Ord. passed 12-16-2013)
MISCELLANEOUS OTHER UDO REVISIONS TO REMOVE REFERENCES TO ETJ
§ 1.05 JURISDICTION.
1.05.01 This ordinance shall be effective throughout the town’s planning jurisdiction. The town’s
planning jurisdiction comprises the area within the corporate boundaries of the Town of Boone and the
town’s extraterritorial jurisdiction (ETJ) as depicted on the official zoning map of the Town of Boone, which
is incorporated by reference herein.
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6. Arbitrary or capricious.

§ 30.01 GENERAL PROVISIONS.
30.01.01 Lands to which this article applies. This article shall apply to all special flood hazard areas
within the town’s jurisdiction, including extra-territorial jurisdictions (ETJs).
Article 34: Definitions
EXTRA TERRITORIAL JURISDICTION (ETJ). The portion of the town’s planning jurisdiction that lies outside
the corporate limits of the town.
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PLANNING BOARD REPORT/RECOMMENDATIONS
Per NCGS 160A-387, all proposed amendments to the zoning ordinance or zoning map shall have a written
report provided from the Planning Board to the Town Council within 30 days of referral of the amendment
to the Planning Board, or the Town Council may proceed in its consideration of the amendment without the
Planning Board report. Furthermore, in no case is the Town Council bound by the recommendations, if any,
of the Planning Board. Per NCGS 160A-383, the Planning Board shall advise and comment on whether the
proposed zoning amendment is consistent with all applicable officially adopted plans, and provide a written
recommendation to the Town Council that addresses plan consistency and other matters as deemed
appropriate by the Planning Board, but a comment by the Planning Board that a proposed amendment is
inconsistent with the officially adopted plans shall not preclude consideration or approval of the proposed
amendment by the Town Council.

First motion and vote: Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to the
proposed amendment to the Town’s zoning ordinance is consistent with the Town’s Comprehensive plan and
other applicable adopted plans of the Town which relate to this application because it brings the UDO into
compliance with state law and makes appropriate changes considering the Town of Boone no longer has an
ETJ.
Vote: Aye – All
Nay – None
The motion passes.
Second Motion and Vote: Chairperson Woolridge made a motion, seconded by Vice-Chairperson Boyle to
recommend approval to the proposed amendment to the Town’s zoning ordinance and believe approval is
reasonable and in the public interest because for the reasons previously stated.
Vote:

Aye – All
Nay – None
The motion passes.

TOWN COUNCIL ACTION
Per NCGS 160A-383, zoning regulations shall be made in accordance with a comprehensive plan. Prior to
adopting or rejecting any zoning amendment, the governing board shall adopt a statement describing
whether its action is consistent with an adopted comprehensive plan and explaining why the board considers
the action taken to be reasonable and in the public interest.
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Revised 01/23/2017 to incorporate the Planning Commission’s recommendations:

First motion and vote: The proposed amendment to the Town’s zoning ordinance is OR is not
consistent with the Town’s Comprehensive plan and other applicable adopted plans of the Town which
relate to this application because:
Second Motion and Vote: I move to approve OR deny the proposed amendment to the Town’s zoning
ordinance and believe approval OR denial is reasonable and in the public interest because:
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Rick Miller
Contact Phone # 828-268-6250

Department: Public Works
Date Submitted:Feb. 3, 2017

Email: Rick.Miller@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Transportation Committee Request - New Market Boulevard Improvements

Summary of Information:
Due to speeding issues and pedestrian safety concerns highlighted in the community input
session for New Market Boulevard, the Transportation Committee requests Council's
consideration to hire an on-call engineer for the purpose of a short-term striping plan removing
the center turn lane and lowering the speed from 35 mph to 25 mph. Following an engineer's
analysis of the trial plan, re-pave and stripe the roadway according to the design deemed
appropriate by the engineer. This study will cost an estimated $49,000.
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Rick Miller
Contact Phone # 828-268-6250

Department: Public Works
Date Submitted:Feb. 3, 2017

Email: Rick.Miller@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Transportation Committee Request - Eastbrook/Westbrook Improvements

Summary of Information:
Due to speeding issues and pedestrian safety concerns highlighted at the community input
session for the Eastbrook/Westbrook roadways, the Transportation Committee requests Council's
consideration to approve to hire an engineering firm to do a traffic study to make
recommendations for improvements to slow traffic and to make the area safe for pedestrians and
bicyclists. This study will cost an estimated $59,000.
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Christine Pope

Department: Administration Department

Contact Phone # 828-268-6200

Date Submitted:Feb. 3, 2017

Email: Christine.pope@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Information
Announcement of Board Vacancies

Summary of Information:
There are no new vacancies to report. Attached is a list of current board vacancies being
advertised. In addition to these, I will add any Planning Commission and/or Board of Adjustment
vacancies following Town Council's approval of changes to the membership.
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PUBLIC NOTICE
The Town of Boone is currently soliciting applications from people who would like to serve on the following
boards:
POSITIONS OPEN
ABC BOARD
One position: appointed on basis of interest in public affairs, good judgment, knowledge, ability and good
moral character.

HISTORIC PRESERVATION COMMISSION
Two resident positions.
OUTSIDE AGENCY FUNDING REVIEW COMMITTEE
Two at-large positions: must reside in the Town of Boone.
TOURISM DEVELOPMENT AUTHORITY
Two positions: one position for a restaurant owner/operator and one position that promotes tourism.
WATER USE COMMITTEE
Four at-large positions.

The next application deadline will be Friday, March 3, 2017, by 5 p.m. If you qualify for any of the positions
and would like to apply, please contact Town Clerk Christine Pope at 268-6200 or e-mail
Christine.Pope@townofboone.net for more information. You may also visit the Town’s Web site at
www.townofboone.net to view information about the various boards and to download an application form.

Attachment: BOARDVACANCIES (1419 : Board Vacancies)

COMMUNITY APPEARANCE COMMISSION
Four positions: must reside within the Town’s planning jurisdiction.
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Town of Boone
AGENDA ITEM ACTION REQUEST
FORM

This form must be completed and attached to all supporting documentation for items to be
included in the Town of Boone Council agenda. One (1) form per agenda item.

Submitted By: Nicole Worley

Department: Administration Department

Contact Phone # 828-268-6200

Date Submitted:Feb. 1, 2017

Email: Nicole.Worley@townofboone.net
Date of Council Meeting to Consider this item: February 16, 2017
Council Action Requested: For Action
Appointment to ABC Board

Summary of Information:
There is one position on the ABC Board that will become available at the end of March. After
advertising in her usual venues, the Town Clerk has received three applications for consideration
from Charlie Wallin, Pat Wilkie and Murray Broome (see attached).
Also attached is the board roster and charge.
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APPLICATION FOR APPOINTMENT TO A BOARD, COMMISSION, TASK FORCE,
ADVISORY BODY OR COMMITTEE
TOWN OF BOONE
Mr Charlie R Wallin
FULL NAME: _________________________________________________________________
Title First
Middle Initial
Last
(Mr./Ms./Ms./Dr., etc.)
Male
GENDER: __________________

PREFERRED CONTACT ADDRESS (if different from home address):
______________________________________________________________________________
______________________________________________________________________________
EMAIL ADDRESS:
wallincr@gmail.com
_____________________________________________________________
828-262-8309
828-773-1382
TELEPHONE: day: ___________________________;
evening __________________________
JURISDICTION OF RESIDENCE: ______Town of Boone
______Extra Territorial Jurisdiction (ETJ)
x
______Watauga
County outside Town and ETJ
______Other (please identify):
______________________________________________________________________________
13 years
HOW LONG HAVE YOU BEEN A RESIDENT OF THE ABOVE JURISDICTION: ________
No
DO YOU OWN REAL PROPERTY (land) IN THE TOWN OF BOONE: __________________

No
DO YOU OWN REAL PROPERTY IN THE ETJ: ____________________________

NAME OF BOARD, COMMISSION, TASK FORCE, ADVISORY BODY OR COMMITTEE
APPOINTMENT SOUGHT (list one only):
ABC Board
______________________________________________________________________________
WHY DO YOU WISH TO OBTAIN THIS APPOINTMENT?
I feel my 30 years of knowledge in the restaurant industry both in running the business and the sale of alcohol has prepared me to give back to this community.
______________________________________________________________________________
I feel that I can use that knowledge to help enhance the sale of alcoholic beverages in this town and maximize the return that the Town receives from such sale.
______________________________________________________________________________
I also feel that this knowledge will be useful in establishing a budget to use the revenue to enhance the facilities we presently have and to help the
______________________________________________________________________________
Town see the most it can out of each dollar brought in by the sale of alcoholic beverages.
______________________________________________________________________________
ARE YOU FAMILIAR WITH THE TOWN’S 2006 COMPREHENSIVE PLAN? (It can be
accessed at http://www.townofboone.net/departments/development/pdfs/Comp.pdf ):
Yes
______________

Attachment: ABC Board Application C. Wallin (1404 : Appointment to ABC Board)

295 High Meadows Dr Boone NC 28607
HOME ADDRESS: _____________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

RATE YOUR SUPPORT FOR THE 2006 COMPREHENSIVE PLAN (with“1" signifying no
support and “10" signifying great support):
1

2

3

4

5

6

7

8

✔9

10

PLEASE EXPLAIN YOUR LEVEL OF SUPPORT FOR THE COMPREHENSIVE PLAN:
All in all I support the 2006 Comprehensive Plan. I do believe that some of the components such as making the town more walkable and bike-able are great
______________________________________________________________________________
but I think you have to be realistic and realize that people are still bringing automobiles to the area and they need places to park them. I served 8 years on the County
______________________________________________________________________________
Planning Board and I also served as Chair of the County Strategic Plan that was written with the same goals and principles but we also recognized that while
______________________________________________________________________________
limiting the amount of traffic was paramount we still had to provide parking. Yes you provide public transportation and encourage walking and biking but they still will have cars to get here.
______________________________________________________________________________
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HAVE YOU HAD ISSUES WITH THE TOWN OF BOONE WHICH RELATE TO THE
WORK OF THE BODY TO WHICH YOU SEEK APPOINTMENT? IF YES, PLEASE
No
EXPLAIN: ____________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
DO YOU HAVE ANY KNOWN OR POTENTIAL CONFLICTS OF INTEREST
(INCLUDING MEMBERSHIP IN ANY ORGANIZATION, YOUR EMPLOYMENT, AND
THE MEMBERSHIPS AND EMPLOYMENT OF ANY FAMILY MEMBER) THAT MIGHT
No
ARISE IF YOU ARE APPOINTED? IF YES, PLEASE EXPLAIN: ______________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
HAVE YOU EVER BEFORE SERVED ON ANY TOWN BOARD, COMMISSION, TASK
FORCE, ADVISORY BODY OR COMMITTEE. IF SO, PLEASE STATE THE NAME OF
THE BOARD, COMMISSION, TASK FORCE, ADVISORY BODY OR COMMITTEE, AND
No
THE APPROXIMATE DATES OF SERVICE: _______________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
IF YOU HAVE PREVIOUSLY SERVED ON A TOWN BOARD, COMMISSION, TASK
FORCE, ADVISORY BODY OR COMMITTEE, PLEASE EXPLAIN THE QUALITY OF
N/A
YOUR EXPERIENCE: __________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
I hereby certify that the foregoing answers are true, and that should I be appointed to the board,
commission, task force, advisory body or committee, and should a conflict of interest exist or
develop with regard to a specific matter, I will disclose the conflict of interest and recuse myself
from the deliberations and action involved. Conflicts of interest include, but are not limited to: a
direct or indirect financial interest by myself or a member of my family, and other interest which
impairs my ability to participate fairly in the deliberations and actions in question.

Charlie Wallin
________________________________________
Signature
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WHAT SKILLS, EDUCATION, TRAINING, EXPERIENCE OR AREA(S) OF EXPERTISE
I have 30 years in the restaurant industry. I have a vast knowledge of
WOULD YOU BRING TO THIS APPOINTMENT? _________________________________
working with budgets and facilities to maximize profit. I know what infrastructure it takes to run a successful business. I also have the knowledge of facility
______________________________________________________________________________
upkeep and maintenance and know when it is appropriate to fix and when it is time to replace. I have had experience in the sale of alcohol in many facets of my
______________________________________________________________________________
job and understand the rules, regulations, and requirements a proprietor has to follow to ensure safe responsible consumption by individuals.
______________________________________________________________________________

1/29/2017
______________________________
Date
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Attachment: ABC Board Application P. Wilkie (1404 : Appointment to ABC Board)
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Attachment: ABC Board Application M. Broome (1404 : Appointment to ABC Board)
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Attachment: ABC Board Charge (1404 : Appointment to ABC Board)
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Attachment: ABC Roster (1404 : Appointment to ABC Board)

